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Editorial

This is the fourth volume of the Report of judgments, orders and
advisory opinions of the African Court on Human and Peoples’ Rights.
This volume covers decisions of 2020.

The volume includes all the Judgments, including Separate and
Dissenting Opinions, Advisory Opinions, Rulings, Decisions,
Procedural Orders and Orders for Provisional Measures adopted by the
Court during the period under review.

Each case has a headnote setting out a brief summary of the case
followed by keywords indicating the paragraphs of the case in which the
Court discusses the issue. A subject index at the start of the reports
indicates which cases discuss a particular issue. This index is divided
into sections on general principles and procedure, and substantive
issues.



User Guide

This fourth volume of the African Court Law Report includes 59
decisions of the African Court on Human and Peoples’ Rights.
Decisions are sorted chronologically with decisions dealing with the
same case (eg procedural decisions, orders for provisional measures,
merits judgments and reparations judgments) sorted together. A table
of cases setting out the sequence of the decisions in the Report is
followed by an alphabetical table of cases. The Report also includes a
subject index, divided into sections on procedure and substantive
rights. This is followed by lists of instruments cited and cases cited.
These lists show which of the decisions include reference in the main
judgment to specific articles in international instruments and case law
from international courts and quasi-judicial bodies.

Each case includes a chapeau with a brief summary of the case
together with keywords and paragraph numbers where the issue is
discussed by the Court or in a separate opinion.

The year before AfCLR in the case citation indicates the year of the
decision, the number before AfCLR the volume number (4), while the
number after AfCLR indicates the page number in this Report.
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Application 006/2015, Nguza Viking (Babu Seya) & anor v United
Republic of Tanzania

Order (reopening of pleadings), 10 February 2020. Done in English and
French, the English text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, and ANUKAM.

Recused under Article 22: ABOUD

This application for reopening of pleadings and for leave to file pleadings
out of time was brought by the Respondent State because it had failed to
respond to the application for reparations filed by the Applicants following
the Court’s judgment on the merit in the main matter. The Court granted
the Respondent’s application for leave.

Procedure (reopening of pleadings, 7)

Subject of the Application

The Application for reparations was filed by Messrs Nguza Viking
and Johnson Nguza (hereinafter referred to as the first and second
Applicant respectively) against the United Republic of Tanzania
(hereinafter referred to as “the Respondent State”) pursuant to
the judgment of the Court on the merits of 23 March 2018. In
the said judgment, this Court found that the Respondent State
violated Articles 1 and 7(1)(c) of the African Charter on Human
and Peoples’ Rights (hereinafter referred to as “the Charter”) by
reason of failure to provide the Applicants with copies of witness
statements, failure to call material withnesses as well as failure to
facilitate the first Applicant to conduct a test as to his impotence.
Having found these violations, the Court ordered the Respondent
State “to take all necessary measures within a reasonable time to
restore the Applicants’ rights and inform the Court, within six (6)
months, from the date of this judgment of the measures taken”.
Pursuant to Rule 63 of the Rules, the Court directed the Applicants
to file their submissions on reparations within thirty (30) days of
the judgment and the Respondent State to file the submissions in
response thereto within thirty (30) days of receipt of the Applicants’
submissions.
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On 23 August 2018, the Applicants filed their written submissions
on reparations and this was transmitted to the Respondent
State on 24 August 2018. The Respondent State is yet to file a
Response.

Prayers of the parties

The Respondent State prays the Court to reopen pleadings and
extend its time for filing its Response to the Applicants’ submission
on reparations.

The Applicants did not reply to the request of the Respondent
State.

The Court

The Court observes that when pleadings are closed and a party
requests for the same to be reopened, it has inherent power to
decide to suspend the deliberation of such an Application, reopen
the pleadings and admit new evidence filed by parties in the
interest of proper administration of justice.

In the present Application, the Court reopens pleadings, grants the
Respondent State leave to file its Response to the submissions
on reparations filed by the Applicants within seven (7) days of
notification of this Order.
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Application 006/2015, Nguza Viking (Babu Seya) & anor v United
Republic of Tanzania

Reparations, 8 May 2020. Done in English and French, the English text
being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA and ANUKAM.

Recused under Article 22: ABOUD

In 2018, the Court delivered its judgment on the merits in the matter
brought by the present Applicants. Based on the Court’s finding that
certain rights of the Applicants had been violated, the present request
for reparations was brought. The Court granted part of the reparations
sought by the Applicants.

Reparations (measures of, 14; material prejudice, 15, 26, 27; moral
prejudice, 38, 41; indirect victims, 49-51; guarantees of non-repetition,
60-61; measures of satisfaction, 65-66)

Subject of the Application

Pursuant to the judgment of the Court on the merits of 23 March
2018, Messrs Nguza Viking and Johnson Nguza (hereinafter
referred to as the first and second Applicant respectively)”) filed
on 23 August 2018, their written submissions for reparations. In
the said judgment, this Court found that the United Republic of
Tanzania (hereinafter referred to as “the Respondent State) had
violated Articles 1 and 7(1)(c) of the African Charter on Human
and Peoples’ Rights (hereinafter referred to as “the Charter”).

Brief background of the matter

In the Application 006/2015, the Applicants alleged that their right
to a fair trial had been violated by the Respondent State by reason
of failure to provide them with copies of witness statements and
failure to call material witnesses as well as failure to facilitate the
first Applicant to conduct a test as to his impotence. The Applicants
submitted that this happened in the course of proceedings in the
national courts. Further, that this resulted in their conviction for
the offences of rape and unnatural acts and subsequent sentence
to a term of life imprisonment.
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On 23 March 2018, the Court rendered the judgement whose

operative part read as follows:

“vii. Finds that the Respondent State has violated Article 7 (1) (c) of the
Charter as regards: the failure to provide the Applicants copies of
witness statements and to call material witnesses; the failure to
facilitate the First Applicant to conduct a test as to his impotence;
consequently finds that the Respondent State has violated Article 1
of the Charter; ...

x. Orders the Respondent State to take all necessary measures to
restore the Applicants’ rights and inform the Court, within six (6)
months from the date of this Judgment of the measures taken.

xi. Defers its ruling on the Applicants’ prayer on the other forms of
reparation, as well as its ruling on Costs; and

xii. Allows the Applicants, in accordance with Rule 63 of its Rules, to
file their written submissions on the other forms of reparation within
thirty (30) days from the date of notification of this judgment; and the
Respondent State to file its Response within thirty (30) days from the
date of receipt of the Applicants’ written submissions.”

This present application for reparations is based on the above
mentioned judgment.

Summary of the procedure before the Court

On 27 November 2018, the Registry transmitted a certified true
copy of the judgment on merits to the Parties.

On 23 August 2018, the Applicants filed their written submissions
for reparations and this was served on the Respondent State on
24 August 2018. On 18 March 2020, the Respondent State filed
its Response to the Applicants’ submissions on reparations.

The Court also notes that the Respondent State filed a notice of
withdrawal of its Declaration under Article 34(6) of the Protocol
allowing Non-governmental organizations and individuals to file
cases before the Court on November 21, 2019, at the African
Union Commission. The Court recalls its decision in Ingabire
Victoire v Republic of Rwanda' that the withdrawal of a Declaration
does not have a retroactive effect and therefore has no bearing
on an Application pending before it. The Court thus concludes
from the above that the withdrawal of the Respondent State has
no bearing on the present application.

Pleadings were closed on 16 December 2019 and the Parties
were duly notified. On 10 February 2020, the pleadings were

Ingabire Victoire Umuhoza v Republic of Rwanda (jurisdiction) (2016) 1 AfCLR 540
§ 67.
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subsequently reopened upon the request of the Respondent
State of 9 January 2020 for extension of time to file a Response
to the submissions on reparations. The Respondent State filed its
Response on 18 March 2020.

Prayers of the parties

The Applicants pray the Court to grant them the following
reparations:

“ g

Pecuniary reparations

For Nguza Viking and Johnson Nguza as a Direct Victim:

Vii.

viii.

Xi.

Xii.

Moral prejudice: the amount of twenty thousand dollars ($20,000) to
each as a direct victim of moral prejudice suffered.

For indirect victims:

Amount of five thousand dollars ($5,000) payable to Mr. Yannick
Nguza;

Amount of five thousand dollars ($5,000) payable to the Second
Applicant’s daughter, Asha Johnson Nguza;

Amount of five thousand dollars ($5,000) payable to Nasri Ally,
Amount of five thousand dollars ($5,000) payable to Francis Nguza,

Amount of five thousand dollars ($5,000) payable to the second
Applicant’s fiancé, Mariam Othman Bongi.

For Counsel’s legal fees:

Legal aid fees for 300 hours of legal work: 200 hours for two Assistant
Counsels and 100 hours for the lead Counsel. This is charged at one
hundred dollars ($100) per hour for lead Counsel and fifty dollars
($50) per hour for the Assistants. The total amount for all this being
ten thousand ($10,000) for the lead Counsel and ten thousand
dollars ($10,000) for the two Assistants.

Transport, fees and stationery:

Postage amounting to two hundred dollars ($200),

Printing and photocopying amounting to two hundred dollars ($200).
Principle of proportionality

The Applicants pray that the Court applies the principle of
proportionality when considering all the Applicants’ submissions.
Measures of satisfaction

[T]hat the government publishes in the national gazette the decision

on the merit of the main Application within one month of delivery of
judgment as a measure of satisfaction.

Guarantees of non-repetition

The Applicants pray that the Respondent guarantees non-repetition
of these violations to them and that they are requested to report
back to this Honourable Court every six months until they satisfy



6 AFRICAN COURT LAW REPORT VOLUME 4 (2020)

10.

1.

12.

13.

14.

15.

the orders this Court shall make when considering submissions for
reparations.”
The Respondent State prays the Court to dismiss the Application
in its entirety and to order any other relief in its favour that the
Court deems fit.

Reparations

Article 27(1) of the Protocol provides that, “If the Court finds that
there has been violation of a human or peoples’ right it shall make
appropriate orders to remedy the violation including the payment
of fair compensation or reparation”.

The Court recalls its earlier judgments and restates its position
that, “to examine and assess Applications for reparation of
prejudices resulting from human rights violations, it takes into
account the principle according to which the State found guilty of
an internationally wrongful act is required to make full reparation
for the damage caused to the victim.”?

The Court also restates that reparation “...must, as far as possible,
erase all the consequences of the wrongful act and restore the
state which would presumably have existed if that act had not
been committed.”

Measures that a State would take to remedy a violation of human
rights include, notably, restitution, compensation and rehabilitation
of the victim, satisfaction and measures to ensure non-repetition
of the violations taking into account the circumstances of each
case.*

The Court reiterates that with regard to material prejudice, the
general rule is that there must be existence of a causal link
between the alleged violation and the prejudice caused and the
burden of proof is on the Applicant who has to provide evidence
to justify his/her prayers.® Exceptions to this rule include moral
prejudice, which need not be proven, since presumptions are

Application 005/2013. Judgment of 4/07/2019 (Reparations), Alex Thomas v United
Republic of Tanzania (“Alex Thomas v Tanzania (Reparations)”), § 11, Umuhoza v
Republic of Rwanda, (reparations) (2018) 2 AfCLR 202, § 19.

Mohamed Abubakari v Tanzania (Reparations), § 20, Alex Thomas v Tanzania
(Reparations), § 12, Wilfred Onyango v Tanzania, § 16. Ingabire Umuhoza v
Rwanda (Reparations), § 20, Lucien Ikili v Tanzania (Merits and Reparations),
§ 118.

Mohamed Abubakari v Tanzania (Reparations), § 21, Alex Thomas v Tanzania
(Reparations) § 13, Ingabire Umuhoza v Rwanda (Reparations), § 20.

Tanganyika Law Society, the Legal and Human Rights Centre v Tanzania,
Application 009/2011, Reverend Christopher R. Mtikila v United Republic of
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made in favour of the Applicant and the burden of proof shifts to
the Respondent State.

The Court having found violations of Articles 1 and 7(1)(c) of
the Charter in the judgment on the merits of 23 March 2018, the
Applicants, pray for pecuniary reparations for (i) material loss,
(ii) moral prejudice for themselves and indirect victims and non-
pecuniary reparations in the form of: (a) restitution of liberty; (b)
guarantees of non-repetition and (c) measures of satisfaction.

Pecuniary reparations

Material loss

Loss of income and life plan

The Applicants submit that their music careers were disrupted as
a consequence of their accusation of “rape and gang rape” which
led to their arrest and imprisonment for fourteen (14) years.
According to the Applicants, they sold their “family house” in
order to pay for the legal fees accrued during their appeal before
the Court of Appeal of Tanzania. They further argue that prior
to their imprisonment, they had musical instruments which they
used during their performances but the said instruments “are now
unusable due to the conditions they were in.”

The Applicants further aver that their life plan was disrupted and
that they have been unable to achieve their plans and goals as a
result of their arrest, trial and imprisonment. They submit that they
had plans to start their own school of music and open a music
studio to develop the talents of the youths in Tanzania.

The Applicants submit that they were the “financial providers” for
their indirect victims and that after their arrest, their indirect victims
lived in deplorable conditions which would not have happened
had they not been in detention.

Consequently, citing Lohé Issa Konate v Burkina Faso, they
request that “...in the absence of documentary evidence
supporting a financial monetary claim brought as a direct violation
of the Charter, then it would be appropriate to consider the matter
in terms of equity in awarding...” the material damages for loss of

Tanzania, 011/2011 (Consolidated Applications) (Reparations) (2014), 1 AfCLR
72, § 40; Mohamed Abubakari v Tanzania (Reparations), § 22.
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24,

25.

26.

27.

28.
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income and life plan.

The Applicants did not submit a specific amount in this regard
except for a request for five thousand United States Dollars
(US$5,000) to Joffrey Gondwe’s family for material prejudice
suffered.

Citing Christopher Mtikila v Tanzania (reparations),® the
Respondent State argues that it is not enough that a violation
was found but rather the Applicants must prove the damages that
the State is required to repair.

The Respondent State argues that the Applicants neither provided
any sale agreement to prove the sale of their house nor did they
provide any documentary evidence of ownership of musical
instruments as alleged.

The Respondent State also argues that life plans must be
expressed in terms of projects and not just in terms of thoughts. In
this regard, the Respondent State submits that the Court should
dismiss this prayer.

*k*

The Court reiterates that with regard to material prejudice, the
general rule is that there must be existence of a causal link
between the alleged violation and the prejudice caused and the
burden of proof is on the Applicant who has to provide evidence
to justify his/her prayers.

The Court notes that the Applicants have not established the link
between the violations found in the judgment on the merits and
the material loss they claim to have suffered. Moreover, they have
neither provided proof of the ownership of a house or its sale,
or proved that the musical instruments were unusable nor have
they brought any evidence of plans to establish a school of music.
Lastly, they have not adduced any documentary evidence of their
earnings before their arrest.

The Court therefore holds that the Applicants have not justified
their claim for compensation for material prejudice resulting from
the loss of income and life plan and dismisses the prayer thereof.

Mtikila v Tanzania supra note 5.
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Legal fees at the national courts

The Applicants submit that they should be granted United States’
Dollars twenty thousand (US$ 20,000) for legal fees that they
incurred during their trial and because they had to sell their house
to pay for legal fees at the Court of Appeal.

The Respondent State avers that the Applicants have not proved
that they sold their house to pay for the legal fees and thus prays
the Court to dismiss this prayer.

*k%k

The Court notes that the Applicants have not justified their claim
for compensation for material prejudice resulting from the legal
fees incurred at the national courts and thus rejects the claim.

In light of the foregoing, the Court dismisses the Applicants’ prayer
for reparations resulting from the alleged material loss.

Moral prejudice

Moral prejudice suffered by the Applicants

The Applicants claim that they suffered undue stress from the
lack of provision of copies of the witness statements by the
Respondent State. And the first Applicant claims that he suffered
mental and emotional anguish as a result of the failure of the
Respondent State to conduct his test for impotence. Furthermore,
the first Applicant claims that he suffered a wide range of ilinesses
such as hypertension, diabetes and tuberculosis while the second
Applicant submits that he contracted tuberculosis due to prison
food, sleeping conditions and how the inmates were treated.

According to the Applicants, the nature of the offences they were
charged with, that is, “rape and gang rape” also caused them
undue stress especially as they were at the peak “... of their music
careers and they were respected in the music industry and in the
society in general.” They claim that “their names were tarnished
in the newspapers and televisions all across East and Central
Africa and they were labelled as rapists”. Further, the Applicants
contend that they “lost their social status in the community due to
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35.

36.

37.

38.

39.

40.

41.

their imprisonment and have, in turn, lost their social standing.”
The Applicants pray that the Court, in calculating the moral
damages, should apply the principle of equity and take into
account the severity of the violations, the impact these had on
them and the overall damage to their health. They further ask
the Court to consider the period they were imprisoned and grant
reparations that would alleviate the suffering that they endured.
Consequently, the Applicants urge the Court to grant them an
award of United States Dollars Twenty Thousand (US$20,000)
each in equity as reparation for the moral prejudice they suffered
for the violations established.

The Respondent State submits that the quantification of moral
prejudice should be done in equity on a case to case basis as
decided in Norbert Zongo et al. v Burikna Faso. In this regard,
it contends that the Applicants requested for moral prejudice in
United State Dollars even though they were working in Tanzania
before their arrest and thus earning in Tanzanian shillings.
Therefore, the Respondent State argues that the prayer for moral
prejudice in United States Dollars is unjustified and should be
dismissed.

*k*

The Court notes that, moral prejudice is that which results from
the suffering, anguish and changes in the living conditions for the
victim and his family.

The Court further notes that the Applicants have invoked its
equitable jurisdiction and made a claim for compensation
amounting to United States Dollars Twenty Thousand ($20,000)
each.

In its judgment on the merits, the Court concluded that there was
a violation of the Applicants’ right to defence. This is in relation to
the failure of the Respondent State to provide the Applicants with
copies of witness statements and failure to call material withnesses
as well as failure to facilitate the first Applicant to conduct a test as
to his impotence. This invariably caused the Applicants anguish
and despair.

The Court finds that this entitles the Applicants to compensation
for moral prejudice. The Court has also held that the assessment
of quantum in cases of moral prejudice must be done in fairness
and taking into account the circumstances of the case. In such
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instances, affording lump sums would generally apply as the
standard.

Consequently, and based on discretion, the Court awards the first
Applicant an amount of Tanzanian Shillings Twenty Million (TZS
20,000,000) given that he was denied a test as to his impotence
in addition to the other violations. The Court further, awards the
second Applicant, an amount of Tanzanian Shillings Five Million
(TZS 5,000,000) as moral damages.

Moral prejudice to indirect victims

Relying on the Zongo case, the Applicants seek compensation for
their dependents as indirect victims as follows:

“

i. Amount of five thousand dollars ($5,000) payable to Mr. Yannick
Nguza;
ii. Amount of five thousand dollars ($5,000) payable to the Second
Applicant’s daughter, Asha Johnson Nguza;
iii. Amount of five thousand dollars ($5,000) payable to Nasri Ally,
iv. Amount of five thousand dollars ($5,000$) payable to Francis Nguza,
v. Amount of five thousand dollars ($5,000) payable to the second
Applicant’s fiancé, Mariam Othman Bongi.”
The Applicants submit that the above mentioned persons who
are “sons, daughters, brothers, grandchildren and nephews
to the Applicants” were emotionally distressed by the physical
condition that they were forced to endure throughout their arrest
and incarceration. That the indirect victims depended on the
Applicants for financial support and also that they acted as their
role models.
According to the Applicants, the indirect victims also suffered
emotional distress when they sold their house so as to pay for
their legal fees as the indirect victims were forced to move from
place to place in search of shelter.
According to the Applicants, Mariam Bongi who is the second
Applicant’s fiancé had to raise their daughter — Asha Johnson
Nguza alone without the emotional and social support of the
second Applicant. Further, that their close friend, Mr. Jofrey
Gondwe (now deceased) assisted the Applicants with payment
of the legal fees during their trial and suffered emotional distress
after hearing of the “...worsening mental and emotional condition
of the Applicants...”
The Respondent State submits that the Applicants have not
provided proof to demonstrate that they had dependants. It further
argues that “an abrupt introduction of Mr. Yannick Nguza, Asha
Johson Nguza, Nasri Ally, Francis Nguza and Mariam Othman
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51.
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54.

Bongi without documentary proof does not establish their status
as indirect victims.”

The Respondent State further argues that the introduction of Asha
Johnson Nguza as the second Applicant’s daughter is not proof of
filiation. Moreover, referring to the matter of Aslakhanova v Russia
and the Basic Principles and Guidelines on the Right to a Remedy
and Reparation of International Human Rights law and serious
violations of International Humanitarian Law, it submits that; “for a
person to enjoy the status of indirect victim, he must be a relative
to the direct victim with documentary proof thereof.” It thus argues
that fiancées and friends do not fall within the threshold of persons
accorded status as indirect victims. Consequently, it prays for the
Court to dismiss the prayer herein.

*k*

The Court recalls that compensation for non-material loss also
applies to relatives of the victims of human rights violation as
a result of the indirect suffering and distress. As it held in the
Zongo case, ‘it is apparent that the issue as to whether a given
person may be considered as one of the closest relatives entitled
to reparation has to be determined on a case-by-case basis,
depending on the specific circumstances of each case”.

In this regard, the Court, in its jurisprudence has noted that
spouses, children and parents may claim the status of indirect
victims.

The Court has also stated that spouses should produce marriage
certificates or any equivalent proof, children are to produce their
birth certificates or any other equivalent evidence to show proof
of their affiliation and parents must produce an attestation of
paternity or maternity or any other equivalent proof.

The Court recalls that even after reopening of pleadings twice that
is on 10 February 2019 and on 9 March 2020 and requesting for
the parties to file further evidence, the Applicants failed to do so.
The Court further notes that the Applicants have not provided any
explanation or document indicating who the indirect victims are
and their actual relation to them with the exception of Mariam
Othman Bongi and Asha Johnson Nguza who are described as
the fiancé and daughter of the second Applicant respectively.
Consequently, the Court finds that the Applicants’ claims for moral
damages for Mr. Yannick Nguza, Nasri Ally and Francis Nguza
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as indirect victims have not been established and therefore
dismissed.

With regard to the second Applicant’s fiancé, Mariam Othman
Bongi and daughter — Asha Johnson Nguza, the Court notes that
he has not provided a copy of the daughter’s birth certificate or
any other document attesting that she is his daughter. There is
also no documentary evidence showing filiation between Mariam
Othman Bongi and the second Applicant.

Therefore, the Court dismisses the second Applicant’s claim for
moral damages for Mariam Othman Bongi and Asha Johnson
Nguza as indirect victims.

In light of the foregoing, the Court dismisses the claims for moral
prejudice in relation to the indirect victims.

Non-pecuniary reparations

Guarantees of non-repetition and report on
implementation

The Applicants pray the Court to make an order that the
Respondent State guarantees the non-repetition of violation of
their rights. They also request that the Court should order the
Respondent State to report on measures taken to implement
the orders of the Court, every six (6) months, until it satisfies the
orders the Court shall make in this regard.

The Respondent State contends that the Applicants have already
been released and thus the prayer for guarantees of non-repetition
is unfounded.

*k*

The Court observes that, as it has held in the matter of Armand
Guehi v Tanzania, while guarantees of non-repetition generally
apply in cases of systemic violations, these remedies would also
be relevant in individual cases where the violations will not cease,
are likely to reoccur or are structural in nature.

The Court does not deem it necessary to issue an order regarding
non-repetition of the violations of the Applicants’ rights since there
is no possibility of such violations being repeated in relation to
them and since they have already been released. The claim is
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65.

66.

therefore dismissed.

With respect to the order for report on implementation of this
judgment, the Court reiterates the obligation of the Respondent
State as set out in Article 30 of the Protocol. The Court further
notes that the Respondent State has not filed any reports of
implementation in line with the Court's judgment on merits
despite the time for the filing of the report having elapsed on 23
September 2018 and thus holds that the Respondent State shall
file its reports on the implementation of this judgment within six (6)
months of its notification of thereof.

Measures of satisfaction

The Applicants’ request an order that the Respondent State

publishes, in the national Gazette, the judgment of 23 March 2018
as a measure of satisfaction.
The Respondent State submits that the judgment will be published
in the Court’s website which is accessible to everyone and thus
there is no need for it to publish the same in its national gazette
as that would amount to duplication.

*k%

Though the Court considers that a judgment, per se, can constitute
a sufficient form of reparation, it can order further measures of
satisfaction as it deems fit. The circumstances warranting the
Court to make such further orders in the instant case are; the
profile of the Applicants, the nature of their proceedings in the
national courts, the media coverage of the Applicants’ trials in the
national courts and the need to emphasise on and raise awareness
of the Respondent State’s obligations to make reparations for the
violations established with a view to enhancing implementation of
the judgment.

In order to ensure that the judgment is publicised as widely as
possible, the Court therefore, finds that the publication of the
judgment on merits and this judgment on reparations on the
websites of the Judiciary and the Ministry of Constitutional and
Legal Affairs of the Respondent State to remain accessible for at
least one (1) year after the date of publication is an appropriate
additional measure of satisfaction.
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Costs

In its judgment on the merits, the Court held that it would decide
on the issue of costs when dealing with reparations.

In terms of Rule 30 of the Rules “unless otherwise decided by the
Court, each party shall bear its own costs.”

The Court recalls that, in line with its earlier judgments, reparation
may include payment of legal fees and other expenses incurred
in the course of international proceedings. The Applicant must
provide justification for the amounts claimed.

Legal fees related to proceedings before this Court

The Applicants in their initial submissions on reparations prayed
the Court to grant them costs in respect of legal fees incurred
during the proceedings before this Court as follows: 300 hours of
legal work: 200 hours for two Assistant Counsels and 100 hours
for the lead Counsel. This is charged at one hundred dollars
(US$100) per hour for lead Counsel and fifty dollars (US$50) per
hour for the Assistants. The total amount for all this being ten
thousand (US$10,000) for the lead Counsel and ten thousand
dollars (US$10,000) for the two Assistants.

In their Reply, the Applicants withdrew this prayer “based on the
Court’s recent jurisprudence.”

The Respondent State submits that the Applicants enjoyed free
legal representation by the Pan African Lawyers’ Union before this
court and thus this prayer is unfounded and should be dismissed.

*k*

The Court notes that the Applicants withdrew this prayer and thus
it will no longer pronounce itself on the same.

Communication and stationery costs

Citing the precedent of the Zongo case, the Applicants in their

initial submissions on reparations prayed the Court to grant the

following reparations with regard to communication and stationery

costs incurred:

i. Postage amounting to United States Dollars Two hundred (US$
200);
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75.

76.

ii. Printing and Photocopying amounting to United States Dollars Two
hundred (US$ 200);

ii. Communication costs amounting to United States Dollars one
hundred (US$100).

In their Reply, the Applicants withdrew this prayer “based on the
Court’s recent jurisprudence.”

The Respondent State reiterates that the Applicants were
represented by PALU under the Court’s legal aid scheme and
thus did not incur any costs. It therefore prays that the prayer is
dismissed.

*k%

77. The Court notes that the Applicants withdrew this prayer and thus
it will no longer pronounce itself on the same.

78. Consequently, the Court decides that each Party shall bear its
own costs.

VIl. Operative part

79. For these reasons:

The Court,

Unanimously:

Pecuniary reparations

i. Does not grant the Applicants’ prayer for material damages for
loss of income, life plan and legal fees at the national courts;

ii. Does not grant the Applicants’ prayer for damages for moral
prejudice suffered by the indirect victims;

iii. Grants the Applicants’ prayer for damages for the moral
prejudice they suffered and awards the first Applicant the sum
of Tanzanian Shillings Twenty Million (TZS 20,000,000) and the
second Applicant the sum of Tanzanian Shillings Five Million (TZS
5,000,000);

iv. Orders the Respondent State to pay the amounts indicated

under (ii) free from taxes, effective six (6) months from the date
of notification of this Judgment, failing which it will pay interest
on arrears calculated on the basis of the applicable rate of the
Central Bank of the United Republic of Tanzania throughout the
period of delayed payment until the amount is fully paid.
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Non-pecuniary reparations

v.  Does not grant the Applicant’s prayer for an order regarding non-
repetition of the violations;

vi. Orders the Respondent State to publish, as a measure of
satisfaction, this judgment on reparations and the judgment of 23
March 2018 on the merits of the case within three (3) months of
notification of the present judgment on the official websites of the
Judiciary and the Ministry of Constitutional and Legal Affairs and
ensure that the judgments remain accessible for at least one (1)
year after the date of such publication.

On implementation and reporting

vii. Orders the Respondent State to submit to it within six (6) months
of the date of notification of this judgment, a report on measures
taken to implement the orders set forth herein and thereafter,
every six (6) months until the Court considers that there has been
full implementation thereof.

On costs
viii. Decides that each Party shall bear its own costs.
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Kodeih v Benin (provisional measures) (2020) 4 AfCLR 18

Application 008/2020, Ghaby Kodeih v Republic of Benin

Order (provisional measures), 28 February 2020. Done in English and
French, the French text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD

The Applicants, who had been convicted of non-compliance with
building permit regulations, brought this action alleging that the domestic
judgment, particularly the order to demolish their building, violated
their Charter protected rights. The Applicants requested for provisional
measures to stay implementation of the demolition order. The Court
granted the order.

Jurisdiction (prima facie, 14)

Provisional measures (preventive nature, 31; demolition of building
irreparable harm, 34)

I. The Parties

1. The Applicants, Mr. Ghaby Kodeih, a Benin national, born on 13
November 1977, businessman, residing in Cotonou, plot Q-9, les
Cocotiers, Tel: +229 97 09 99 99; and Mr. Nabih Kodeih, a Benin
national, residing in Cotonou, lot Q-9 les Cocotiers, P.O. Box 1342
Cotonou; (hereinafter “the Applicants”).

2. The Republic of Benin, (hereinafter “the Respondent”) became
a party to the African Charter on Human and Peoples Rights
(hereinafter “Charter”) on 21 October 1986 and to the Protocol
to the African Charter on Human and Peoples Rights on the
establishment of an African Court on Human and Peoples’ Rights,
on 22 August 2014.

3. The Respondent State further deposited the declaration under
Article 34 (6) of the Protocol on 8 February 2016 accepting the
jurisdiction of the Court to receive Applications from individuals
and non-governmental organizations.
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Subject of the Application

Facts of the Matter

The Applicants affirm that, following judgement No. 044/3 rd CD
of 27 September 2019, the First Class Court of First Instance, in
Cotonou found them guilty of non-compliance with the building
permit of their building, levied a fine of 500,000 CFA Francs and
ordered the demolition of the building in question.

They contend that the above mentioned judgement violated their
rights under the Charter;

They allege that the demolition ordered by this judgement will
lead to irreparable harm for them because they will receive no
compensation whereas they constructed this building with their
own funds.

Alleged violations

From the foregoing, the Applicants allege human rights violations
by the Respondent State, notably the right to fair trial and the
right to property, protected under Articles 7 and 14 of the African
Charter on Human and Peoples Rights.

Summary of the Procedure the Court

On 17 February 2020, the Applicants filed an application in the
Registry of the Court on the merits and provisional measures.
On 20 February 2020, pursuant to Rule 34(1), the Registry
acknowledged receipt of the above mentioned application and
pursuant to Rule 36 of the Rules of Court, notified the Respondent
State.

In the said correspondence, the Registry requested the
Respondent State to kindly file its response to the request for
provisional measures within eight (8) days and a response to the
application on the merits within sixty (60) days.

The Respondent State is yet to respond to the request for
provisional measures.

Jurisdiction of the Court
In support of the admissibility of the application for provisional

measures, the Applicants affirmed, on the basis of Article 27(2)
of the Protocol and Rule 51 of the Rules, that in matters of
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provisional measures, the Court does not need to convince itself
that it has jurisdiction on the case but it simply has to ensure that
it has prima facie jurisdiction.

Referring further to Article 3(1) of the Protocol, the Applicants
contend that the Court has jurisdiction because, on the one hand,
the Republic of Benin has ratified the African Charter, the Protocol
and made the declaration under Article 34(6) and, on the other,
they allege violations protected under the Charter.

When seized of an application, the Court carries out a preliminary
examination of its jurisdiction, pursuant to Articles 3 and 5(3) of
the Protocol and Rule 39 of the Rules of Court (hereinafter “the
Rules”).

However, with regard to provisional measures, the Court recalls
its constant jurisprudence which provides that it does not need to
ensure that it has jurisdiction on the merits of the case but simply
has to ensure that it has prima facie' jurisdiction.

Article 3(1) of the Protocol provides as follows “the jurisdiction of
the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this
Protocol and any other relevant human rights instrument ratified
by the States concerned”

Article 5(3) of the Protocol, provides as follows “the Court may
entitle relevant non-governmental organizations (NGOs) with
observer status before the Commission and individuals to institute
cases directly before it, in accordance with Article 34(6) of this
Protocol’

The Court notes that the Respondent State has ratified the Charter
and the Protocol. It has also made the declaration accepting the
jurisdiction of the Court to receive applications from individuals
and non-governmental organizations pursuant to Articles 34(6)
and 5(3) of the Protocol read jointly.

The Court further notes that the rights alleged by the Applicants to
have been violated are all protected under the Charter.

In light of the foregoing, the Court finds that it has prima facie
jurisdiction to hear the application.

See Application 004/2013 Lohé Issa Konaté v Burkina Faso (Order on provisional
measures dated 4 October 2013) and Application 001/2015 Armand Guéhi
v Republic of Tanzania (Order on interim measures dated 18 March 2016);
Application 020/2019 Komi Koutché v Republic of Benin (Order on provisional
measures dated 2 December 2019)
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Provisional measures sought

The Applicants affirm that the Council in Cotonou issued them a
building permit No.2015/N0.0094/MCOT/SG/DSEF/DAD/SAC on
6 July 2015 relatively, for a building to be constructed in Cotonou,
in Djoméhountin quarter not far from the Conference Centre for
the construction of a hotel named RAMADA Hotel.

They contend that before the beginning of construction works,
the hotel project, which was initially a four (4) floor building, was
modified to an eight (8) floor building and construction work started
in compliance with the technical specifications of the Engineer
and the Laboratory

Further, on 18 April 2017, there was an update of the building
permit to make it consistent with the building under construction.
An expert report of LERGC Laboratory confirmed that the
technical norms had been respected.

The Applicants allege that on 5 June 2019, a technical compliance
check was conducted by the Council of Cotonou, which found that
there were several irregularities in the building under construction.
The Applicants affirm that on this basis, without any warning for
them to comply with existing measures, pursuant to Article 49
of Decree No. 2014205 of 13 March 2014 on the regulation of
issuance of building permits in the Republic of Benin and without
having obtained a prior annulment of the building permit, the First
Class Court of First Instance of Cotonou rendered the above
mentioned judgement.

The Applicants contend in fact that they were summoned to
appear before a correctional chamber to respond to the violation
of provisions of Article 51 of Decree No. 2014-205 of 13 March
2014 on the regulation of issuance of building permits in the
Republic of Benin whereas a Decree can never define a criminal
offence.

Invoking Article 27 of the Protocol and Rule 51 of the Rules, the
Applicants pray the Court to order stay of the implementation
of judgement No. 044/3é CD rendered on 27 September 2019
by the First Class Court of First Instance of Cotonou pending
consideration of the application on the merits by this Court.

The Applicants allege that the demolition ordered in the judgement
will cost them irreparable harm because they will not be paid any
compensation whereas they have constructed the building using
their own funds.

The Court notes that Article 27(2) of the Protocol provides that:
“in cases of extreme gravity and urgency, and when necessary
to avoid irreparable harm to persons, the Court shall adopt such
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provisional measures as it deems necessary”

The Court further recalls that Rule 51(1) of the Rules proved that
“pursuant to Article 27(2) of the Protocol, the Court may, at the
request of a party, the Commission, or on its own accord, prescribe
to the parties any interim measure which it deems necessary to
adopt in the interest of the parties or of justice’

In view of the foregoing, the Court will take into account the
applicable law in matters of provisional measures which are of
a preventive nature and do not in any way prejudge the merits
of the application. The Court cannot issue the order “pendente
lite” except the basic conditions required have been met, notably
extreme gravity or urgency and the prevention of irreparable harm
on persons.

The Court recalls that the Applicants sought the stay of the
implementation of judgement No. 044/3é¢ CD rendered on 27
September 2019 by the First Class Court of First Instance of
Cotonou which ordered the demolition of an eight (8) floor building
belonging to them.

The Court notes that it behoves on it to decide in each case if, in
light of the specific circumstances surrounding the case, it has to
exercise its jurisdiction conferred on it by the above mentioned
provisions.

The Court is of the opinion that the demolition of a building which
is an extremely radical decision will cause irreparable harm to
the Applicants because not only did they invest huge sums of
money in the construction, but also, they will not be paid any
compensation if the judgment is implemented.

Based on the foregoing, the Court finds that the circumstances
surrounding this case constitute a situation of extreme gravity and
presentarisk of irreparable harm to the Applicants, if the judgement
rendered on 27 September 2019 were to be implemented before
the judgement of this Court on the merits in the matter before it.
The Court therefore orders the staying of the execution of
judgement No. 044/3é¢ CD rendered on 27 September 2019
by the First Class Court of First Instance of Cotonou pending
consideration of the merits of the case before it.

To avoid any confusion, the Court wishes to state precisely that this
order does not in any way prejudge its decisions on jurisdiction,
admissibility and the merits of the application.
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VI. Operative part

39. For these reasons

The Court,

Unanimously,

Orders the Respondent State to:

i. stay the execution of judgement No. 044/3é CD rendered on
27 September 2019 by the First Class Court of First Instance of
Cotonou which ordered the demolition of the building pending
consideration of the merits of the case by this Court.

i. report to the Court within fifteen (15) days as from the date of
receipt of this Order, on measures taken to implement the Order.
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Kodeih v Benin (provisional measures) (2020) 4 AfCLR 24

Application 006/2020, Ghaby Kodeih v Republic of Benin

Order (Provisional measures), 28 February 2020. Done in English and
French, the French text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD.

The Applicant in this action alleged that the process leading up to an
order for the seizure and auctioning of his property was in violation of his
Charter guaranteed rights. Applicant brought this request for provisional
measures to stay the auctioning of his property and any change of name
of land title pending determination of the case on the merit. The Court
granted the request.

Jurisdiction (prima facie, 15, 18)

Provisional measures (preventive nature, 40; interest of parties or
justice, 42; extreme gravity or urgency, 45)

I. The Parties

1.  Mr. Ghaby Kodeih, (hereinafter “the Applicant”) is a Benin national
born on 13 November 1977, he is a businessman, residing in
Cotonou, plot Q-9, les Cocotiers, sole proprietor and General
Manager of the Hotel, Restaurant and Leisure Company (SHRL),
a private enterprise whose capital is 120 000 000 CFA Francs
with headquarters in Cotonou, C/57 Tokpa XOXO, Dako Donou
Street, P.O. Box 1342 Cotonou, registered at RCCM under No.
RB/COT 11 B 6968.

2. The Republic of Benin, (hereinafter “the Respondent”) became
a party to the African Charter on Human and Peoples Rights
(hereinafter “The Charter”) on 21 October 1986 and to the
Protocol to the African Charter on Human and Peoples Rights
on the establishment of an African Court on Human and Peoples’
Rights, on 22 August 2014.

3. The Respondent State, further, deposited the declaration
under Article 34 (6) of the Protocol on 8 February 2016 thereby
accepting the jurisdiction of the Court to receive applications from
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individuals and non-governmental organizations.’

Subject matter of the Application

Facts of the Matter

The Applicant affirms that a seizure procedure on a building
covering an area of lha 54a and 34 ca, with land title (T F) No.
14140 in the Lands Register of Cotonou, belonging to the SHL
Company where he is the sole proprietor has been initiated by
Société Générale de Banque of Benin (SGB).

Within this framework, the Court in Cotonou, seating as a last
resort, dismissed his arguments and fixed the date of 30 January
2020 for auction sale of the building by Jean Jacques GBEDO,
the Notary.

The SHRL Company noted the appeal of the said judgement with
adjournment from 31 December 2019 and notified all the parties
in the said appeal as well as an application for auction.

The Applicant contends that at the auction hearing on 30 January
2020, the Court dismissed the request for postponement of
auction sale and suspended the matter and the parties pending
the establishment of the record of proceedings.

The Applicant affirmed that even though he received notification
of the application for put off of the auction sale, the appointed
Notary conducted the auction in favour of the SGB for the amount
on auction sale, that is Seven Billion (7.000.000.000) CFA Francs,
due to the absence of bidders and especially without awaiting the
decision for the request of postponement of auction sale.

The Applicant contends that as a judgment of the last resort of 1
9 December 2019, the Benin judiciary considered wrongly, that
local remedies against this decision had been totally exhausted,
which constitutes, according to him, a violation of human rights.
From there on, he became worried that if the change was done
in the name of the auctioneer, or any third party beneficiary, the
changed land title would become final and cannot be challenged

The Respondent State has also ratified the International Covenant on Civil and
Political Rights on 12 March 1992 as well as the African Charter on Democracy,
Elections and Governance on 28 June 2022 and the ECOWAS Protocol A/
SP1/12/01 on Democracy and Good Governance Supplementary to the Protocol
relating to the Mechanism for Conflict Prevention, Management, Resolution,
Peacekeeping and Security on 21 December 2001. The Respondent State is
equally a party to the African Charter on Democracy, Elections and Governance
ratified by law No 2022-18 of 5 September 2011.
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through the application of the provisions of Article 146 (1) of Law
No. 2017-15 of 10 August 2017 to amend and complete Law No.
2013-01 of 14 August 2013 on the Lands Code of the Republic
of Benin.

Alleged violations

The Applicant alleges the violations by the Respondent State of
Articles 7-1 (a), 7-1 (d) and 14 of the African Charter on Human
and Peoples Rights

Summary of procedure before the Court

The Application comprising a request for provisional measures
was filed at the Registry of the Court on 14 February 2020;
Pursuant to Article 34(1 ) the Registry acknowledged receipt on
18 February 2020 pursuant to Rule 36 of the Rules of Court, it
was communicated on 18 February 2020 to the Respondent State
requesting the latter to submit its response on the merits within
sixty (60) days and on provisional measures within eight (8) days.
The Respondent State did not file any response on provisional
measures.

Jurisdiction of the Court

In support of the admissibility of the application, the Applicant
affirms, pursuant to Article 27(2) of the Protocol and Rule 51 of the
Rules that in matters of provisional measures the Court does not
have to convince itself that it has jurisdiction on the merits of the
case but simply has to ensure that it has prima facie jurisdiction.
Referring further to Article 3(1) of the Protocol, he averred that the
Court has jurisdiction because, on the one hand, the Republic of
Benin has ratified the African Charter, the Protocol and has made
the declaration under Article 34(6) and, on the other, it alleges the
violation of rights protected by human rights instruments.

When seized of an application, the Court carries out a preliminary
examination of its jurisdiction pursuant to Articles 3 and 5(3) of
the Protocol and Rule 39 of the Rules of Court (hereinafter “the
Rules”).

Regarding provisional measures however, the Court recalls its
constant jurisprudence according to which it does not have to
ensure that it has jurisdiction on the merits of the case, but should
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contend itself with its prima facie? jurisdiction.

Article 3(1) the Protocol provides as follows “the jurisdiction of
the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this
protocol and any other relevant human rights instrument ratified
by the States concerned”.

According to Article 5(3) the Protocol, “the Court may entitle
relevant nongovernmental organizations (NGOs) with observer
status before the Commission and individuals to institute case

directly before it in accordance with Article 34(6) of this Protocol”.
The Court notes that the Respondent State is a party to the African
Charter on Human and Peoples Rights and the Protocol. It has
also made the declaration accepting the jurisdiction of the Court
to receive applications from individuals and non-governmental
organizations pursuant to Articles 34(6) and 5(3) of the Protocol
read jointly.

The Court further notes, that the rights alleged by the Applicant
to have been violated are all protected under the Charter, and,
accordingly, it has rationae materiae jurisdiction to hear this
application.

In light of the above, the Court finds that it has prima facie
jurisdiction to hear the application.

Provisional measures sought

The Applicant explains that in view of constructing a five (5) star
hotel, he established the company SHRL with a capital of One
Hundred and twenty Billion (120 000 000 000) CFA Francs, with
himself as the sole proprietor and signed an agreement with
Marriott Hotels & Resorts to enable him use their license.

Within the framework ofimplementation of this project, was to come
from the West African Development Bank (hereinafter “BOAD”) to
the tune of Seven Billion four Hundred million (7.400.000.000)
Francs CFA Francs, from a banking consortium to the tune of
Eleven Billion Nine Hundred Million (1 1 900.000.000) Francs
CFA Francs and by his personal input of — Eleven Billion Seven

See Application no 004/2013 Lohé Issa Konaté v Burkina Faso (Order for
Provisional Measures) 4 October 2013, and Application no 001/2015 Armand
Guehi v Republic of Tanzania (Order for Provisional Measures) 18 March 2016;
Application no 020/2019 Komi Koutché v Republic of Benin (Order for Provisional
Measures) 2 December 2019.
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Hundred and Fifty Three Million (11 .753.000.000) CFA Francs.
That was how by a notary agreement signed on 13 November
and 16 December 2014, the banking consortium (comprising
Société Générale de Banque in Cbéte d’lvoire (hereinafter “SGCI”),
the Société Générale de Banque of Burkina Faso (hereinafter
“SGBF”) and the SGB), signed an agreement with the SHRL on
a long term loan of the amount of Eleven Billion Nine Hundred
Thousand (11 .900.000.000) CFA Francs with an Addendum of
27 and 28 February 2017 on the mortgage of the building which
has not been constructed covering an area of Iha 54a 34 ca,
belonging to the company SHRL and whose land title was No.
14140 in the Lands Register of Cotonou.

The Applicant alleges that most of the suspensive conditions
imposed by the BOAD for the disbursement of the loan were
met by the SHRL and by himself, except those which depended
directly on the SGB which were not met, being the fault of the
latter, which led BOAD to annul the disbursement, whereas the
construction of the hotel was almost over.

Furthermore, the Applicant affirms, that the SGB unilaterally
denounced the current account binding it to the SHRL and
claimed from the latter the payment of the sum of Fourteen Billion
Seven Hundred and Forty Nine Million Four Hundred and Twenty
Five Thousand and Eight (14.749.425,008) CFA Francs following
a real seizure order of 4 September 2019 aimed at an auction
sale of the building.

The SGB further deposited specifications on 11 September 2019
at the Registry of the Cotonou Trade Tribunal (Benin).

The Applicant alleges that it is within the framework of this
procedure that at the eventual hearing of 19 December 2019, in
which SHRL and him were parties, after the arguments made by
the defence, the Court rendered judgement No. 14/19/CSI/TTC
against which SHRL filed an appeal and notified all the parties to
the said appeal as well as an application for a postponement of
auctioning.

The Applicant contends that at the auction hearing of 30 January
2020, his request for postponement of the sale was thrown out by
the Court.

The Applicant affirms that the appointed Notary conducted the
auction in favour of the SGB for the amount at sale, that is, Seven
Billion (7.000.000.000) CFA Francs.

The Applicant notes that in rendering the judgement as a last
resort on 19 December 2019, the Benin judiciary considered,
and wrongly so, that local remedies against this decision have
been completely exhausted which constitutes, according to him a



34.

35.

36.

37.

38.

39.

40.

Kodeih v Benin (provisional measures) (2020) 4 AfCLR 24 29

human rights violation.

In this regard, he recalls that Article 300 of the OHADA Uniform
Law on the Organisation of Simplified Procedures for Recovery
and Execution (AUPSRVE) provides as follows “judgements
rendered in matters relating to seizure of property are not subject
to appeal. They shall only be subject to appeal when they deal with
the same principle of debt or arguments relating to the inability of
one of the parties, of the property, the impossibilities to seize or
the inalienable nature of the goods seized. The decisions of the
Court of Appeal shall not be subject to opposition. Local remedies
are open in conditions of droit commun’.

The Applicant contends that once the Court has adjudged the
principle of an impugned loan, the judgement cannot be rendered
as a last resort.

Invoking Article 27 of the Protocol and Rule 51 of the Rules, the
Applicant prays the Court to order the Respondent State to desist
from changing the land title No. 14140 volume LXIX folio 149
of the Cotonou District in favour of the Auctioneer or any third
party beneficiary and any attempt at seizing the building from the
Applicant, in executing judgement ADD No. 14/19/CSI/TCC of
19 December 2019 pending the judgment on the merits of the
application before this Court.

To buttress his request for provisional measures, the Applicant
alleges that in case of handing it over to the Auctioneer or any
other third party beneficiary, the changed land title will become
final and cannot be impugned pursuant to the provisions of Article
146 (1) of Law No. 2017-15 of 10 August 2017 to amend and
complement Law No. 2013-01 of 14 August 2013 of the Lands
and Domain Court of Benin.

The Court notes that Article 27 (2) the Protocol provides as follows:
“in cases of extreme gravity and urgency and when necessary
to avoid irreparable harm to persons, the Court shall adopt such

provisional measures as it deems necessary”.

The Court further recalls that Rule 51 (1) of the Rules provides as
follows. “pursuant to Article 27 (2) of the Protocol, the Court may,
at the request of a party, the commission, or on its own accord,
prescribe to the patties any interim measure which it deems

necessary to adopt in the interest of the parties or of justice”

Based on the foregoing, the Court will consider the applicable
law in matters of provisional measures, which are preventive in
nature and do not prejudge the merits of the application. The
Court cannot order them pendente lite except the basic conditions
required are met, that is, extreme gravity or urgency and the
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prevention of irreparable harm on persons.

The Court notes that the Applicant is seeking a postponement of
any change of name of land title No. 14140 volume LXIX folio 149
of the Cotonou District in favour of the Adjudicator or any other
third party beneficiary and any other decision that will seize the
building from the Applicant in the execution of judgement ADD No.
14/19/CSI/TCC of 19 December 2019, pending the judgement on
the merits of the application from this Court.

The Court is of the view that it is endowed to issue orders for
provisional measures not only in cases of “extreme gravity or
urgency or when it is necessary to avoid irreparable harm” but

also “in the interest of the parties or of justice”.

To that end, the Court notes that following a property dispute in
which the Applicant alleges violation of human rights, the property
in question has been adjudged in favour of the Société Générale
Benin.

The Court notes that pursuant to Article 146 of Law No. 2017-15
of 10 August 2017 to amend and complete Law No. 2013-01 of
14 August 2013 on the Lands and Domain Law of Benin, the land
certificate is final and cannot be questioned.

In view of the following, the Court finds, that in the instant
case there is a matter of extreme gravity or urgency, same as
a risk of irreparable harm because the change is done through
a new registration on the land title which will become final and
unquestionable.

The Court therefore finds that circumstances in the instant case
require it to order immediately and pursuant to Article 27(2) of
the Protocol and Rule 51(1) of the Rules, the suspension of any
change of ownership of the land title No. 14140 volume LXIX folio
149 of the Cotonou District in favour of the Auctioneer or any third
party beneficiary and to halt any measure aimed at seizing the
building from the Applicant, in execution of judgement ADD No.
14/19/csv-rcc of 19 December 2019.

To avoid any confusion, the Court wishes to state precisely
that this order does not in any way prejudge its findings on the
jurisdiction, admissibility and merits of the application.

Operative part
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Application 012/2015, Anudo Ochieng Anudo v United Republic of
Tanzania

Order, (reopening of pleadings), 8 September 2020. Done in English and
French, the English text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MUKAMULISA,
MENGUE, CHIZUMILA, BENSAOULA, TCHIKAYA, and ANUKAM

Recused under Article 22: ABOUD

In a judgment on the merits delivered in 2018 the Court held that the
Respondent State had violated certain rights of the Applicant arising
from the confiscation of his passport and his declaration as an illegal
immigrant. The Applicant failed to submit a Reply to the Respondent
State’s Response on Reparations until time elapsed. This application
was brought for leave to reopen pleadings on Reparations. The Court
ordered that pleadings be reopened.

Procedure (additional evidence requires exceptional circumstances, 10)

Subject of the Application

Pursuant to the Judgment of the Court on the merits delivered on
22 March 2018, Mr. Anudo Ochieng Anudo (hereinafter referred
to as ‘the Applicant”) filed on 1 June 2018, his written submissions
on reparations. In the said judgment, this Court found that the
United Republic of Tanzania (hereinafter referred to as “the
Respondent State) had violated Article 7 of the African Charter
on Human and Peoples’ Rights (hereinafter referred to as “the
Charter”), Article 15(2) of the Universal Declaration of Human
Rights and Articles 13 and 14 of the International Covenant on
Civil and Political Rights (ICCPR).

Brief background of the Matter

In the Application 012/2015, the Applicant alleged that the
confiscation of his passport, the imposition of an “illegal immigrant”
status and his expulsion from the Respondent State deprived
him of the rights to nationality, freedom of movement liberty and
security of person as protected under the Tanzanian Constitution
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and the Universal Declaration on Human Rights.

On 22 March 2018, the Court rendered the judgment whose

operative part, at paragraphs (v), (vi) and (vii), read as follows:
(v) declares that the Respondent State arbitrarily deprived the
Applicant of his Tanzanian nationality in violation of the article 15 of
the Universal Declaration of Human Rights.

(vi) declares that the Respondent State violated the Applicant’s right not
to be expelled arbitrarily.

(vii) declares that the Respondent State has violated the Articles 7 of the
Charter and 14 of the ICCPR relating to the Applicant’s right to be
heard.

Summary of the procedure before the Court

On 29 March 2018, the Registry of the Court transmitted certified
true copies of the Judgment on the merits to the Parties.

The Applicant filed submissions on reparations on 1 June 2018
and this was served on the Respondent State on 19 June 2018.
The Respondent State filed its Response on 5 December 2019
and this was served on the Applicant on 17 December 2019.
The Applicant did not file a Reply to the Respondent State’s
Response despite an extension of time to do so, granted by the
Court on 7 February 2020.

Pleadings were closed on 15 July 2020 and the parties were duly
notified.

On the re-opening of pleadings

The Court observes that Rule 50(2) of the Rules provides: “No
party shall file additional evidence after closure of pleadings
except by leave of Court”.

The Court notes that this Rule envisages that additional evidence
can be admitted only with leave of court and in exceptional
circumstances.

The record shows that there were some difficulties in transmitting
to the Applicant's new representatives, Dignity Kwanza, the
Respondent State’s submissions on reparations for them to file
the Reply. Furthermore, the record also shows that the Applicant’s
status as a refugee in Uganda has made it difficult to continue the
communication with his Counsel as regards consultations on the
Reply to the Respondent State’s response on and to provide the
necessary information in that regard.



12.

V.

13.

Anudo v Tanzania (reopening of pleadings) (2020) 4 AfCLR 31 33

The Court considers that in view of the afore-mentioned
exceptional circumstances and in the interest of justice, it is
therefore appropriate to re-open pleadings in this matter.
Operative part

For these reasons:

The Court
Unanimously,

Orders that, in the interests of justice, pleadings in Application
012/2015 Anudo Ochieng Anudo vs. United Republic of Tanzania
be and are hereby reopened.

The Respondent State’s Response to the Applicant’s submissions
on reparations be served again on the Applicant.

The Applicant’s Reply, if any, should be filed within thirty (30) days
of receipt of the Respondent State’s Response.
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Kajoloweka v Malawi (provisional measures) (2020) 4
AfCLR 34

Application 027/2020, Charles Kajoloweka v Republic of Malawi

Order (provisional measures), 27 March 2020. Done in English and
French, the English text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, BENSAOULA, TCHIKAYA, ANUKAM, and ABOUD

Recused under Article 22: CHIZUMILA.

The Applicant brought an action before the Court in connection with
public interest litigation that he undertook in the Respondent State on
the grounds that the domestic proceedings violated some of his Charter
rights. Along with the main action, the Applicant also brought a request
for provisional measures to stay implementation of the costs awarded
against him by the domestic court. The Court ordered the provisional
measures requested.

Jurisdiction (prima facie,10)

Provisional measures (discretionary remedy, 18; cost awarded by
domestic court,19-20)

The Parties

Mr. Charles Kajoloweka, (hereinafter referred to as “the Applicant”)
is a national of the Republic of Malawi and Executive Director of
the Registered Trustees of Youth and Society of Malawi.

The Respondent State is the Republic of Malawi which became
party to the African Charter on Human and Peoples’ Rights
(hereinafter referred to as “the Charter”) on 23 February 1990
and to the Protocol on 9 October 2008. On 9 October 2008, the
Respondent State deposited the Declaration under Article 34(6)
of the Protocol under which it accepts the jurisdiction of the Court
to receive cases directly from individuals and non-governmental
organisations.

Subject of the Application

On 18 October 2019, the Applicant filed an Application before this
Court alleging violation of Articles 1, 2, 3, 4, 5, 7, 16 and 22 of the
Charter and other human rights instruments in connection with a
public interest litigation he undertook in the Respondent State.
A request for provisional measures was filed together with the
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Application.

It emerges from the Application that between January 2017 and
February 2019, the Applicant filed a civil suit in the Respondent
State’s domestic courts in connection with an alleged corruption
scandal involving the purchase of maize by the Respondent State
from an unnamed Zambian company and which implicated the
Respondent State’s Minister of Agriculture and Food Security. In
the suit, the Applicant challenged the said Minister’s continued
performance of his duties while a Commission of Inquiry was
investigating the corruption scandal. On 13 February 2019, the
Supreme Court of Appeal of the Respondent State dismissed
the suit and ordered the Applicant to pay costs which were later
assessed at a total sum of Malawi Kwacha twenty-one million
six hundred forty-eight thousand six hundred seventy-five (MWK
21.648.675,00).

In his request for provisional measures the Applicant prays the
Court to order the Respondent State to stay the enforcement of
the order for costs by its Supreme Court of Appeal.

Summary of the procedure before the Court

The request for provisional measures was filed on 18 October
2019 together with the Application.

On 24 January 2020, the Respondent State filed the Response
to the request for provisional measures and the Response to the
main Application.

On 11 February 2020, the Applicant filed the Reply to the
Respondent State’s Response to the request for provisional
measures.

Jurisdiction

In dealing with any Application filed before it, the Court must
conduct a preliminary examination of its jurisdiction, pursuant to
Articles 3 and 5 of the Protocol.

Nevertheless, for the purpose of issuing an Order for Provisional
Measures, the Court need not establish that it has jurisdiction on
the merits of the case, but must simply satisfy itself that it has
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prima facie jurisdiction."

Article 3(1) of the Protocol stipulates that: “The jurisdiction of
the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this
Protocol and any other relevant human rights instrument ratified
by the States concerned”.

The Court notes that the alleged violations, subject of the present
Application, are all in respect of rights protected under the Charter
and human rights instruments to which the Respondent State is a
party.?2 The Court, therefore, holds that it has material jurisdiction
to hear the Application.

In light of the foregoing, the Court is satisfied that it has prima
facie jurisdiction to hear the Request.

On the provisional measures requested

The Applicant requests this Court to order the stay of enforcement
of the order of costs by the Supreme Court of Appeal of the
Respondent State against the Applicant pending determination of
the present Application on the merits by this Court.

According to the Applicant enforcement of the order for costs could
result in him losing immovable property and personal belongings
that may otherwise never be recovered, which may cause him
irreparable harm.

The Respondent State objects to the Applicant’s application for
stay of execution of the award of costs and urges the Court to
dismiss the application for provisional measures on the basis that
the Applicant did not exhaust domestic remedies.

*k%

See, Application 002/2013.Order of 15/03/2013 (Provisional Measures), African
Commission on Human and Peoples’ Rights v Libya § 10; Application 006/2012.
Order of 15/03/2013 (Provisional Measures), African Commission on Human and
Peoples’ Rights v Kenya § 16, and Application 020/2019. Order of 2/12/2019, Komi
Koutche v Republic of Benin § 14.

The Respondent State became a State Party to the Charter on 23 February 1990,
to the Protocol to the African Charter on Human and Peoples’ Rights on the Rights
of Women in Africa on 25 November 2005, to the African Charter on the Rights and
Welfare of the Child on 29 November 1999, to the African Charter on Democracy,
Elections and Governance on 24 October 2012 and to the International Covenant
on Civil and Political Rights on 22 March 1994.
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17. The Court recalls that in accordance with Article 27(2) of the
Protocol and Rule 51(1) of the Rules, it is empowered to order
provisional measures “in cases of extreme gravity and urgency,
and when necessary to avoid irreparable harm to persons”, and
“which it deems necessary to adopt in the interest of the parties
or of justice.”

18. It lies with the court to decide in each case whether, in light of
the particular circumstances, it must exercise the jurisdiction
conferred upon it by the afore-cited provisions.?

19. Inthe present case, the Court notes that, should the Respondent
State enforce the order of costs issued by its Supreme Court of
Appeal against the Applicant, he could lose immovable property
and personal belongings that may never be recovered, which
may cause him irreparable harm. The Respondent State has not
disputed this claim.

20. The Court therefore finds that a situation of extreme gravity
and urgency exists necessitating the adoption of provisional
measures to avoid irreparable harm to the Applicant before the
Court decides on the merits of this Application.

21. The Court, accordingly, decides to exercise its powers under
Article 27(2) of the Protocol and also Rule 51(1) of the Rules,
to order the Respondent State to stay the enforcement of costs
ordered by its Supreme Court of Appeal pending determination of
this Application on the merits.

22. For the avoidance of doubt, this Order in no way prejudges
the findings the Court might make as regards its jurisdiction,
admissibility and merits of the Application.

VI. Operative part

23. For these reasons:

The Court,

Unanimously, orders the Respondent State to:

i. ~ Stay the enforcement of the order of costs by its Supreme Court
of Appeal against the Applicant pending the determination of this
Application on the merits.

ii. ~ Reportto the Court within fifteen (15) days from the date of receipt
of this Order on the measures taken to implement it.

3 Armand Guehi v United Republic of Tanzania (Provisional Measures) (2016) 1
AfCLR 587 § 17.
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Koutche v Benin (provisional measures) (2020) 4 AfCLR 38

Application 013/2020, Komi Koutche v Republic of Benin

Ruling (provisional measures), 2 April 2020. Done in English and French,
the French text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD

The Applicant brought an action challenging the independence of the
Constitutional Court of the Respondent State and claimed that a decision
of the Constitutional Council affecting him was in violation of his Charter
protected rights. The Applicant also requested provisional measures to
stay a decision referring him to face a criminal trial. The Court dismissed
the request for provisional measures.

Jurisdiction (prima facie, 11)

Provisional measures (urgency and gravity, 31-32; request based on
facts in dismissed application, 36-37)

The Parties

Komi Koutche (hereinafter, “the Applicant”), an economist and
Benin national, residing at 120 Paramount Park Drive, MD 20979,
United States of America.

The Republic of Benin (hereinafter, “Respondent State”), which
became a party to the African Charter on Human and Peoples’
Rights (hereinafter, the Charter) on 21 October 1986 and to
the Protocol to the Charter on the Establishment of an African
Human Rights Court (hereinafter, the Protocol) on 22 August
2014. The Respondent State also deposited, on 8 February
2016, the Declaration provided for in Article 34 (6) of the said
Protocol by virtue of which it accepts the jurisdiction of the Court
to receive applications from individuals and non-governmental
organizations.

Subject of the Application

It emerges from the Application that by Decision DCC 18 - 256
rendered on 6 December 2018, the Constitutional Council of
Benin dismissed the Applicant's appeal seeking a declaration
that Point 2.7.1 of Cabinet Report No.27/2017/PR/SGG/CM/OQJ/
ORD dated 2 August 2017, titled “Corporate Audit, Accounting
and Finance Mission of the National Microfinance Fund (MNF) for
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the 2013 to 2016 financial years “ is unconstitutional insofar as it
violated his right to defense.

The Applicant submits that this decision is at the root of all the
grievances and prejudices he is suffering insofar as all the acts
committed against him (international arrest warrant, extradition
request, cancellation of his passport, refusal to issue a tax receipt
as well as criminal proceedings initiated against him) are based
on this audit.

In the instant Application on the merits, the Applicant alleges
violation of Articles 7 and 26 of the Charter. He also requests
the Court to find and rule that the Constitutional Court of Benin
is neither independent nor impatrtial, as well as to annul Decision
DCC 18 - 256 of 6 December 2018 rendered by the Constitutional
Court and all procedures initiated against him on the basis of the
said audit report, more precisely the procedure before Cour de
Repression des Infractions Economique et du Terrorisme (anti-
terrorism and economic offenses court) (CRIET).

In his Application for provisional measures, he seeks, pending the
examination of the application on the merits, a stay of execution of
the 25 September 2019 decision of the Investigating Committee
of CRIET, which referred him to the Criminal Chamber of the said
Court.

Summary of the Procedure before the Court

The Application together with the request for provisional measures
were filed with the Registry on 25 March 2020.

The Application was served on the Respondent State on 27
March 2020, with a request to submit its response as regards the
provisional measures procedure, within five (5) days of receipt of
the said notice.

The deadline for the Respondent State to submit its response has
passed.

Jurisdiction

The Applicant contends, based on Article 27(2) of the Protocol
and Article 51 of the Rules of Procedure, that the Court has
ratione materiae jurisdiction over his Application insofar as, on the
one hand, the Respondent State is a party to the Charter and the
Protocol and has deposited the Declaration provided for in Article
34(6) of the said Protocol accepting the jurisdiction and, on the
other hand, he alleges violation of rights protected by the Charter.
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When it receives an application, the Court conducts a preliminary
examination of its jurisdiction based on Articles 3, 5(3) and
34(6) of the Protocol. The Court need not be satisfied that it has
jurisdiction on the merits of the case, but merely that it has prima
facie jurisdiction.

Article 3(1) of the Protocol provides that “The Court shall have
Jurisdiction in all cases and disputes submitted to it concerning
the interpretation or application of the Charter, the Protocol or
any other relevant human rights instrument ratified by the States
concerned”.

The Respondent State is a party to the Charter and the Protocol.
It has also deposited the Declaration provided for in Article 34 (6)
of the said Protocol by virtue of which it accepts the jurisdiction
of the Court to receive applications from individuals and non-
governmental organizations.

The Applicant further alleges in his Application the violation of
rights protected by the Charter.

The Court concludes that it has prima facie jurisdiction to hear the
Application for provisional measures.

Provisional measures requested

The Applicant seeks a stay of execution of the 25 September
2019 judgment of the Investigating Committee of the Court for
the Repression of Economic Crimes and Terrorism (CRIET),
which referred him to the Criminal Division of said Court, pending
consideration of the merits of the Application.

In support of his request, he submits that there is extreme gravity
resulting from the fact that the procedure before CRIET flouted
the basic principles of law (absence of fair trial, of double degree
of jurisdiction, disregard for the principle of equal protection of the
law and of the presumption of innocence).

He contends that the appointment of the members of CRIET
constitutes a violation of the right to an independent and impartial
tribunal insofar as they were appointed directly by the executive
at the Cabinet meeting of 25 July 2018.

He opines that the fact that this appointment had the prior approval
of the Superior Council of the Judiciary renders CRIET inoperative
insofar ten out of its fifteen members are directly attached to the
executive, in accordance with Law of 2 July 2018 amending
Articles 1 and 2 of Law 94 - 17 of 18 March 1999 relating to the
said Council.

He further notes that the executive branch appointed the judges
of the Chamber of Liberties and Detention, which is clearly illegal
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since under Article 13 of the Law of 2 July 2018 establishing
CRIET, only the president of the said court is vested with this
power.

Secondly, he notes that the Respondent State has not guaranteed
the independence of its judiciary, in particular that of CRIET, for
reasons already stated.

Thirdly, he points out that in the instant case, there is a violation
of the right to an effective remedy in criminal matters, the effect of
which is the obligation to establish a double level of jurisdiction.
He notes that he was unable to appeal against the decision of
CRIET’s Investigating Committee, since only the cassation
appeal was open to him, which makes it impossible to re-examine
the facts, since the Supreme Court is only a judge of the law
and cannot deal with the question of guilt, which is a matter of
assessing the facts.

He further contends that the fact that the remand order of 25
September 2019, was not notified to him definitively prevented
him from filing an effective appeal and that it was only on 23
March 2020 that the said notification was posted at the town hall,
at the same time as a summons to appear on 3 April 2020.
Fourthly, he maintains that the Director of Communication of the
President of the Republic accuses him, in the media, of stealing
various sums of money whereas he has not been convicted of
any offence.

Fifth, he submits that the FNM report covered a period during
which he was no longer its Director General but rather Minister of
Information and Communication and could not, in this capacity,
be judged by CRIET, as the High Court of Justice is the only court
with jurisdiction to do so.

As regards irreparable harm, the Applicant submits that it will be
difficult for him, in the event of conviction, to have the proceedings
annulled and to have a retrial in all fairness, especially as the
conviction will serve as the basis for a new arrest warrant.

He contends that there is a risk of irreparable harm if the status
quo is maintained until the decision on the merits is made, since
the Criminal Division of CRIET intends to rule on his case on 3
April 2020.

*k*
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The Court notes that Article 27(2) of the Protocol provides as
follows: “In cases of extreme gravity and urgency and when
necessary to avoid irreparable harm to persons, the Court shall
adopt such provisional measures as it deems necessary.”

Article 51(1) of the Rules provides: “The Court may, during the
course of the proceedings and at any other time the Court deems
it appropriate, call upon the parties to file any pertinent document
or to provide any relevant explanation. The Court shall formally
take note of any failure to comply”.

In view of the foregoing, the Court takes into account the laws
applicable to provisional measures, which are preventive in
nature and in no way prejudge the merits of the Application. It
can only order provisional measures pendente lite if the basic
requirements are met, namely, extreme gravity or urgency and
the prevention of irreparable harm to persons.

The Court observes that urgency, which is consubstantial with
extreme gravity, means that there is an “irreparable and imminent
risk of irreparable harm being caused before the Court renders its
final decision”'. There is therefore urgency whenever “ acts likely
to cause irreparable harm may occur at any time before the Court
makes a final decision in the case™.

The Court notes that on 23 April 2019, in Application 020/2019,
(Komi Koutche v Republic of Benin), the same Applicant filed a
request for provisional measures with the Court, asking it, inter
alia, to order the respondent State to “suspend the pending
proceedings before the Cour de Repression des Infractions
Economique et du Terrorisme (CRIET)™.

By a Ruling of 2 December 2019, the Court dismissed this request,
considering that it “relates to the merits of the case™.

The Court emphasizes that it is not in dispute that the judgment
of 25 September 2019, for which the Applicant seeks a stay of
execution, is an integral part of the procedure before CRIET, the

International Court of Justice, Application of the Convention on the Prevention and
Punishment of the Crime of Genocide (Gambia v Myanmar), para 65, International
Court of Justice, 23 January 2020; Alleged Violations of the 1955 Treaty of
Amity, Commerce and Consular Rights (Islamic Republic of Iran v United States
of America), 3 October 2018; Immunities and Criminal Proceedings (Equatorial
Guinea v France), 7 December 2016, para 78, International Court of Justice.

Infra, Note 2.

Ruling of 2 Decembre 2020 (Application No.020/2019, Komi Koutche v Republic of
Benin), paragraphe 20 — ii;

See Note 3, paragraph 25.
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suspension of which he had already requested.

The Court notes that that the Applicant is clearly seeking again
a measure that had already been dismissed by the Ruling of 2
December 2019.

The Court considers that between 2 December 2019 and 25
March 2020, i.e., the date of filing of the request for provisional
measures that is the subject of the instant procedure, no
circumstances have occurred that are of such a nature to warrant
a decision different from that of 2 December 2019.

Accordingly, the Court dismisses the Applicant’s request for
provisional measures.

For the avoidance of doubt, this Ruling is provisional in nature
and does not in any way prejudge the findings of the Court on
its jurisdiction, the admissibility of the Application and the merits
thereof.

Operative part

For these reasons,

The Court,
Unanimously,

i.

Dismisses the request for provisional measures.
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XYZ v Benin (provisional measures) (2020) 4 AfCLR 44

Application 010/2020, XYZ v Republic of Benin

Ruling (provisional measures), 3 April 2020. Done in English and French,
the French text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD

The Applicant brought this action to challenge domestic law introduced to
amend the Constitution of the Respondent State on the grounds that the
amendment violated certain rights. The Applicant also brought a request
for provisional measures to stay implementation of the amended law.
The Court declined to issue the provisional measures requested.

Jurisdiction (prima facie, 11)
Provisional measures (urgency and gravity, 26)

I. The Parties

1.  XYZ, (hereinafter referred to as “the Applicant”) is a citizen of
Benin, who, on his request, was granted anonymity before this
Court at its 54th Ordinary session held from 2 to 27 September
2019 in Arusha, in a previous case.

2.  On 14 November 2019, the Applicant seized the Court with an
Application relating to Law No 2019-40 adopted by the National
Assembly on October 31, 2019 amending Law No 90-032 of
December 11, 1990 which is the Constitution of the Respondent
State. The Applicant is also requesting the Court to order
provisional measures.

3. The Republic of Benin (hereinafter referred to as “the Respondent
State”) became party to the African Charter on Human and
Peoples’ Rights (hereinafter referred to as “the Charter’) on
21 October 1986, and to the Protocol to the African Charter on
Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights (hereinafter referred to
as “the Protocol”) on 22 August 2014. The Respondent State
also deposited, on 8 February 2016, the Declaration prescribed
under Article 34(6) of the Protocol accepting the jurisdiction of the
Court to receive applications directly from individuals and non-
governmental organizations.
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Subject of the Application

In his application on the merits, the Applicant alleges that on
31 October 2019, the National Assembly of the Respondent
State passed Law No. 2019-40 of 31 October 2019 amending
Law No 90-032 of 11 December 1990 on the Constitution of the
Respondent State.

According to the Applicant, on 6 November 2019, the Constitutional
Court validated the new law following its referral to that effect by
the President of the Republic.

The Applicant avers that the adoption of the said Law is based on
a unilateral review of the Constitution initiated by the President of
the Republic for political gains.

The Applicant further alleges that the said Constitutional
amendment violates the rights protected under Articles 1, 9 (1),
13 (1), 20 (1), 22(1) of the Charter and 10(2), 23(5) of the African
Charter on Democracy Elections and Governance (hereinafter
referred to as “ACDEG”). He therefore prays the Court to order
the stay of the application of the said law No. 2019-40 to amend
Law No. 90-032 of 11 December 1990 on the Constitution of the
Republic of Benin and all other laws emanating therefrom, and a
return to the status quo ante.

Summary of Procedure before the Court

On 14 November 2019, the Applicant filed an Application
requesting the Court to issue an order for provisional measures
notably, to stay the application of the new law relating to the
Constitution of the Respondent State and all laws emanating
therefrom and to return to status quo ante while awaiting the
decision on the merits of this Application.

The Application was served on the Respondent State which filed
its response on the request for provisional measures on 18 March
2020.

Jurisdiction

When seized of an application, the Court shall conduct a
preliminary examination of its jurisdiction pursuant to Articles 3,
5(3) and 34 (6) of the Protocol.

However, with regard to provisional measures and in accordance
with its jurisprudence, the Court need not satisfy itself that it has
jurisdiction on the merits of the case, but simply that it has prima
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facie' jurisdiction.

Article 3(1) of the Protocol stipulates that: “The jurisdiction of
the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this
Protocol and any other relevant Human Rights instrument ratified
by the States concerned”

The Court notes that the alleged violations, subject of the present
Application on the merits, are in respect of the rights protected
under Atrticles 1, 9(1), 13(1), 20(1), 22(1) of the Charter and 10
(2), 23(5) of the ACDEG, instruments to which the Respondent
State is a party. The Court therefore holds that it has material
jurisdiction

In light of the above, the Court finds that it has prima facie
jurisdiction to hear the application.

Provisional measures requested

The Applicant prays the Court to order the Respondent State to
stay implementation of Law No. 2019-40 of 31 October 2019, to
amend Law 90-032 of 11 December 1990 on the Constitution of
the Republic of Benin and all laws emanating therefrom, and to
return to the status quo ante, while awaiting the decision on the
merits of this Application.

To support his Application for Provisional Measures, the Applicant
avers that the fact that constitutional amendment is “a known
practice in the world”, does not prevent the Court from ruling on
the present matter, especially if it is alleged that a State has done
so to the extent where human rights as guaranteed in the Charter
have been violated. He further submits that the Charter is an
international treaty which takes precedence over the Constitution
in the event of inconsistencies.

The Applicant submits that the adoption of Law No. 2019-40 of 31
October 2019, to amend Law No0.90-032 of 11 December 1990
on the Constitution of the Respondent State has a “devastating”
effect on democracy in the country.

He claims that irreparable harm will be caused to the people of
Benin because the said new constitution legitimizes a parliament

Application 002/2013, Order of Provisional Measures of 15 March 2013, African
Commission on Human and Peoples’ Rights v Libya § 10; Application 024/2016,
Order of Provisional Measures of 3 June 2016 in Amini Juma v United Republic of
Tanzania, § 8.
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based on the violent and noninclusive elections of 28 April 2019.
According to the Applicant, evidence of extreme gravity resides in
the fact that the said constitutional amendment introduces major
and new reforms without the slightest consensus.

The Respondent State avers that the constitutional amendment
involved all the political stakeholders of the country who decided
to reshape the “partisan” system to make it “professional”.

For the Respondent State, the request for provisional measures
is inadmissible because it does not meet the conditions set out
in Article 27, notably, the requirements of extreme gravity or
urgency and the goal of avoiding irreparable harm to persons.
The Respondent State explains that urgency means a situation
that may, if not resolved within a short time, lead to a situation of
much violence of an unprecedented nature, irreparable harm for
the population.

The Respondent State concludes that the situation presented by
the Applicant does not meet any of the conditions laid down in
support of provisional measures.

The Court notes that Article 27(2) of the Protocol provides that:
“In cases of extreme gravity or urgency, and when necessary to avoid
irreparable harm to persons, the Court shall adopt such provisional
measures as it deems necessary”.

Furthermore, Rule 51(1) of the Rules further provides that:
“Pursuant to Article 27(2) of the Protocol, the Court may, at the request
of a party, the Commission, or on its own accord, prescribe to the parties
any interim measure which it deems necessary to adopt in the interest of
the parties or of justice”.

In light of the aforementioned provisions, the Court will take into
account the applicable law in regard to provisional measures
which are of a preventive character and do not prejudge the merits
of the Application. The Court cannot issue an Order pendente lite
except if or where the basic requisite conditions have been met,
that is, extreme gravity, urgency and prevention of irreparable
harm to persons.

The Court notes that urgency, which is linked to extreme gravity,
means a [real and imminent likelihood that irreparable harm will
be caused before it renders its final decision.? Further, there is

International Court of Justice: Application on the Convention for the Prevention
and Punishment of the crime of Genocide (Gambia v Myanmar), para 65, 23
January 2020; Alleged violations of the Treaty of Friendship, Commerce and
Consular Relations of 1955 (Islamic Republic of Iran v United States of America), 3
October 2018; Immunities and Criminal proceedings (Equatorial Guinea v France),
7 December 2016, para 78, (Equatorial Guinea v France), 7 December 2016, para
78, International Court of Justice.
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urgency whenever acts that are likely to cause irreparable harm
can “occur at any time” before it renders its final decision in the
matter.®

27. The court notes that although the Applicant underscored the
importance and scope of the said constitutional amendment and
for all the citizens of the Respondent State, he failed to meet
the requirements of Article 27 of the Protocol, he didn’t provide
proof of extreme gravity or urgency or the risk of serious and
irreparable harm this constitutional amendment which he claims
has a “devastating” effect on democracy in the country may cause
him or others in the immediate future, before this Court rules on
the merits.

28. In light of the above, the request for provisional measures is
dismissed.

VI. Operative part

29. For these reasons,

The Court,

Unanimously,

3

Dismisses the request for provisional measures.

Ibid.
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Application 059/2019, XYZ v Republic of Benin

Judgment, 27 November 2020. Done in English and French, the French
text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD.

The Applicant brought this action alleging that the Respondent State had
violated certain rights protected in the Charter and other human rights
instruments to the extent that the national parliament was illegitimate,
and the electoral commission was not independent and impartial. The
Court held that the Respondent State had only partly violated some of
the rights claimed.

Jurisdiction (annulment of elections, 28-30; material jurisdiction, 31-32)

Admissibility (abuse of actio popularis, 44, victim requirement, 55, 57;
exhaustion of local remedies, 71)

Procedure (joinder and non-joinder, 50)

Right to participate freely (independence and impartiality of electoral
commission, 116, 118, 120, 122, 123)

Equal protection of law (nature of obligation, 151-152)

Reparation (basis for, 158; power to annul elections 168; counterclaim,
173)

The Parties

XYZ (hereinafter referred to as “the Applicant”) is a national of
Benin. He requested anonymity which was granted to him by
the Court in accordance with Article 56(1) of the Charter and
Rules 41(8) and 50(2)(a) of the Rules of the Court (hereinafter
referred to as “the Rules”). He challenges the independence and
impartiality of electoral bodies as well as the composition of the
National Assembly.

The Application was filed against the Republic of Benin (hereinafter
referred to as “the Respondent State”) which became a Party to
the African Charter on Human and Peoples’ Rights (hereinafter
referred to as “the Charter”’) on 21 October 1986, and to the
Protocol to the African Charter on Human and Peoples’ Rights
on the Establishment of an African Court on Human and Peoples’
Rights (hereinafter referred to as “the Protocol”) on 22 August
2014. 1t further made the Declaration provided for in Article 34(6)
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of the Protocol (hereinafter referred to as “the Declaration”) on
8 February 2016, by virtue of which it accepts the jurisdiction
of the Court to receive applications from individuals and Non-
Governmental Organizations. On 25 March 2020, the Respondent
State deposited, with the Chairperson of the African Union
Commission, the instrument of withdrawal of its Declaration. The
Court has held that this withdrawal has no bearing on pending
cases and new cases filed before the withdrawal comes into
effect on 26 March 2021, that is, one year after its filing."

Subject of the Application

Facts of the matter

The Applicant alleges that the Respondent State amended its
electoral law No. 2019-43 of 15 November 2019 (hereinafter
referred to as “the Electoral Code of 2019) less than six months
before the 17 May 2020 local and municipal elections which, he
contends, is contrary to the Economic Community of West African
States (ECOWAS) Protocol on Democracy and Good Governance,
supplementary to the Protocol relating to the Mechanism for
Conflict Prevention, Management, Resolution, Peacekeeping
and Security (hereinafter referred to as the “ECOWAS Protocol
on Democracy”).

The Applicant submits that the National Assembly, which amended
the electoral laws, is itself illegitimate because it is composed
solely of members of the presidential camp, with no “serious”
opposition political party being a part of it.

The Applicant further alleges that, in implementing the revised
electoral laws, the Respondent State set up the “Conseil
d’orientation et de supervision de la Liste électorale permanent
informatisée” [Guidance and Supervision Council ofthe Permanent
Computerised Electoral List] (hereinafter referred to as “the COS-
LEPI") and the “Commission électorale nationale autonome”
[Independent National Electoral Commission] (hereinafter referred
to as “the CENA”"), bodies in charge of organising a national
electoral census and establishing the permanent computerised
voters’ list, as well as organising the elections.

Houngue Eric Noudehouenou v Republic of Benin, ACtHPR, Application 003/2020,
Ruling of 5 May 2020 (provisional measures), §§ 4-5 and the Corrigendum of 29
July 2020.
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The Applicant questions the independence and impartiality of
these two bodies, given that their members represent only the
political parties of the presidential camp. He concludes that
the municipal and local elections of 17 May 2020 could not be
considered free, fair and transparent and that they must therefore
be annulled by this Court.

Alleged violations

The Applicant alleges the:

i. lllegitimacy and illegality of the National Assembly in amending
electoral laws;

ii. Violation of the obligation to create independent and impartial
electoral bodies, under Articles 13(1) of the Charter, Article 17 of the
African Charter on Elections and Democracy (hereinafter referred
to as “the ACDEG”) and Article 3 of the ECOWAS Protocol on
Democracy;

iii. Violation of the obligation to not make unilateral and substantial
amendments of electoral laws less than six months before the
elections, provided for in Article 2(1) of the ECOWAS Protocol on
Democracy;

iv. Violation of the obligation to guarantee national and international
peace and security, provided for in Article 23 of the Charter;

v. Violation of the right to equal protection of the law, guaranteed by
Article 3(2) of the Charter.

Summary of the Procedure before the Court

The Application on merits was received at the Registry on 2
September 2019. In his Application, the Applicant requested for
anonymity, citing personal security reasons.

During its 53 Ordinary Session held from 10 June 2019 to 5 July
2019, the Court granted the Applicant’s request for anonymity and
informed the parties accordingly.

The Application on merits was served on the Respondent State
on 12 December 2019.

On 26 September 2019, the Applicant filed a request for
provisional measures which was dismissed by an Order of the
Court of 2 December 2019.

After various extensions requested by the Parties, they filed their
submissions on the merits and reparations within the extended
time limit set by the Court.
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Pleadings were closed on 12 November 2020 and the Parties
were duly notified.

Prayers of the Parties

The Applicant prays the Court to rule or find that the Respondent

State violated the following:

i.  The right of citizens to participate freely in the government of their
country, guaranteed by Article 13(1) of the Charter;

ii. The right to equal protection of the law, guaranteed by Articles
10(3) of the ACDEG, 3(2) of the Charter and 26 of the International
Covenant on Civil and Political Rights;

iii. The obligation to establish an independent and impartial electoral
body in accordance with Article 17 of the ACDEG and Atrticle 3 of the
ECOWAS Protocol on Democracy;

iv. The obligation to guarantee national and international peace and
security, provided for in Article 23 of the Charter;

v. The obligation not to unilaterally amend electoral laws less than six
months before the election without a “political majority”;

vi. The obligation to hold transparent, free and fair elections;

vii. The electoral process of 17 May 2020 is null and void;

viii. The Respondent State shall bear the costs.

The Respondent State prays the Court to declare that it lacks
jurisdiction on the following grounds:

i. The Court does not have the power to annul an election;

ii. The Applicant does not allege any human rights violations.

The Respondent State prays the Court to declare the Application

inadmissible for the following reasons:

i.  The Applicant is misusing the right to seize the Court;

i. There is no link between the main Application and the Additional
Application;

iii. The Applicant’s lack of standing and lack of proof of victim status.

The Respondent States further prays the Court to declare the

Application inadmissible for the following reasons:

i.  The Application is incompatible with the Charter and the Constitutive
Act of the African Union;

ii. The Applicant failed to exhaust local remedies.
The Respondent State prays the Court to find that:

i. CENA members enjoy sufficient immunity that protects them from
possible pressures;
ii. Electoral Code of 2019 is the result of a consensual political

consultation which led to its adoption more than six months before
the municipal elections of May 2020;
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iii. There is no act of the electoral process relating to the 2020 local
elections that is flawed in such a way as to warrant the annulment of
said elections;

iv. COS-LEPI was legally and legitimately instituted and its bureau is
legitimate;

v. There is no violation by the State of Benin of the right the citizens to
participate in the government of their country.

The Respondent State requests the Court to order the Applicant

to pay the State two billion (2,000,000,000) CFA francs, as a

counterclaim, for all damages suffered.

Jurisdiction

When the Court is seized of an application, it shall undertake a
preliminary examination of its jurisdiction. Article 3 of the Protocol
provides as follows:

1. The jurisdiction of the Court shall extend to all cases and disputes
submitted to it concerning the interpretation and application of
the Charter, this Protocol and any other relevant human rights
instruments ratified by the States concerned.

2. Inthe event of a dispute as to whether the Court has jurisdiction, the
Court shall decide.

Furthermore, under Rule 49(1) of the Rules,? “[tlhe Court shall

ascertain its jurisdiction ... in accordance with the Charter, the

Protocol and these Rules”.

It follows from the above provisions that the Court must, in

respect of any application, conduct a preliminary assessment of

its jurisdiction and rule on the objections raised, if any.

The Court notes that, in the present case, the Respondent State

has raised objections relating to the Court’s material jurisdiction.

It has, moreover, raised the Court’s lack of personal jurisdiction to

hear allegations of violations of its obligation under the ECOWAS

Protocol on Democracy.

Objection to material jurisdiction
The Court notes that the Respondent State raises two objections,
that is, (i) its lack of jurisdiction to annul an election and (ii) the

failure by the Applicant to invoke a case of violation of human
rights. The Court will examine these two objections together

Formerly, Rule 39(1) of the Rules of 2 June 2010.
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under material jurisdiction because they are linked.

The Respondent State alleges that, under Article 26 of the Rules,*
the Court has no jurisdiction to annul municipal and local elections
that have not been disputed at the domestic level, and that such
a decision would be a breach of its sovereignty. The Respondent
State argues that “[t]he Court’s mission is to ensure the protection
of human rights and not to engage in challenging the legal system
of the Member States”.

The Respondent State further argues that, under Article 3(1) of the
Protocol, the Court has jurisdiction to entertain cases of human
rights violations and that, under Article 34(4) of the Rules,* the
Application must indicate the alleged violation. The Respondent
State submits that in the instant case, the Applicant was required
to “[ilndicate in a characteristic way, the alleged violations of
human rights, and not merely refer to hypothetical cases.”

The Applicant did not reply.

*k*

As regards the objection that the Court lacks jurisdiction to annul
an election that has not been challenged at the national level,
the Court observes that such a measure falls within the scope of
the forms of reparation for human rights violations. In this regard,
Article 27(1) of the Protocol provides that “[ilf the Court finds that
there has been a violation of a human or peoples’ right, it shall
make appropriate orders to remedy the violation, including the
payment of fair compensation or reparation”.

The Court holds that, under the above cited provision, its power
to order remedies is contingent on the prior finding of a violation
of human or peoples’ rights and the appropriateness of such
measures in the instant case, the Court is of the opinion that,
contrary to the allegation of the Respondent State, its material
jurisdiction cannot be conditioned on the fact that the elections
have not been challenged at the national level.

Based on the foregoing, the Court finds that it has the power
to order the annulment of an election if it deems this measure

Current Rule 29(1)(a) of the Rules of 25 September 2020.
Current Rule 41(1)(f) of the Rules of 25 September 2020.
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appropriate to remedy the violation found. This objection is
therefore dismissed.

With regard to the objection relating to the Applicant’s failure
to specify a human rights violation, the Court notes that, under
Article 3 of the Protocol cited above, it has the power to hear
any allegation of a human rights violation. The Court considers
that in order for it to have material jurisdiction, it suffices that the
rights which are alleged to have been violated are protected by
the Charter or by any other human rights instrument ratified by the
State concerned.®

In the instant case, and contrary to the Respondent State’s
objection, the Court notes that the Applicant alleges the violations
by the Respondent State of human rights and obligations under
the Charter, the ECOWAS Protocol on Democracy and Good
Governance and ACDEG® which are instruments it is empowered
to interpret and apply pursuant to Article 3(1) of the Protocol.”
Consequently, this objection is dismissed.

Objection to the Court’s personal jurisdiction

The Respondent State alleges that the Court does not have
jurisdiction to hear the case because, in accordance with Article
10 of Additional Protocol A/SP/01/05 on the ECOWAS Court of
Justice (ECOWAS Court), applications against Member States
for failure to fulfil their obligations are reserved for specific entities
and individuals are not included among them.

The Applicant did not reply.

*k%k

Franck David Omary & ors v United Republic of Tanzania (admissibility) (28 March
2014) 1 AfCLR 371, § 74; Peter Chacha v United Republic of Tanzania (ruling on
admissibility) (28 March 2014) 1 AfCLR 413, §118.

The Respondent State became a party to the ACDEG on 11 July 2012 and the
Economic Community of West African States (ECOWAS) Protocol A/SP1/12/01
on Democracy and Good Governance, supplementary to the Protocol relating to
the Mechanism for Conflict Prevention, Resolution, Peacekeeping and Security
(ECOWAS Protocol on Democracy) on 20 February 2008.

See Actions pour la protection des droits de 'homme v Republic of Céte d’lvoire
(merits and reparations) (18 November 2016) 1 AfCLR 668, §§ 47-65.
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The Court notes that the Respondent State raises this objection
as a condition of admissibility. However, the objection relates to
jurisdiction and must be examined in this section because it is an
exception relating to the matter Applicant’'s standing before the
Court.

The Court notes at the outset that the Respondent State’s
allegation is based on the conditions governing the jurisdiction of
the ECOWAS Court and the admissibility of applications before
that court, which are not applicable to this Court. The conditions
of access to this Court by individuals are governed by the Protocol
and its Rules. Consequently, this objection is baseless and is
therefore dismissed.

Other aspects of jurisdiction

Having found that there is nothing on the record to indicate that
it does not have jurisdiction with respect to the other aspects of
jurisdiction, the Court concludes that it has:

i. Personal jurisdiction, in so far as the Respondent State is a party
to the Charter, the Protocol and has deposited the Declaration
which allows individuals and Non-Governmental Organisations to
bring cases directly before the Court. In this vein, the Court recalls
its earlier position that the Respondent State’s withdrawal of its
Declaration on 25 March 2020 does not have effect on the instant
Application, as the withdrawal was made after the Application was
filed before the Court.®

ii. Temporal jurisdiction, in so far as the alleged violations were
committed, in respect of the Respondent State, after the entry into
force of the applicable human rights instruments;

iii. Territorial jurisdiction, since the alleged acts occurred on the territory
of a State Party to the Protocol, namely the Respondent State.

In the light of the foregoing, the Court declares that it has
jurisdiction to hear the present Application.

Preliminary objections

The Court notes that the Respondent State has raised preliminary
objections relating to the admissibility of the Application, namely:
A) abuse of actio popularis, B) the lack of connection between
the main Application and the additional Application, and C) lack of
standing and of evidence of victim status.

See paragraph 2 above.
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The Court points out that even though, under the Protocol and
the Rules, these exceptions are not specifically provided for, it is
required to examine them.

Preliminary objection on abuse of actio popularis

The Respondent State alleges that the unknown Applicant is
misusing “actio popularis”, by using the facilities of access to the
Court to file a number of applications, including “Applications Nos.
207/2019, 218/2019, 232/2019, 316/2019, 317/2019, 232/2019
349/2019, 391/2019, and 447/2019".

The Applicant did not reply.

*k%

The Court notes that an application is said to be abusive, among
others, if it is manifestly frivolous or if it can be discerned that an
applicantfiled it in bad faith contrary to the general principles of law
and the established procedures of judicial practice. In this regard,
it should be noted that the mere fact that an applicant files several
applications against a particular Respondent State does not
necessarily show a lack of good faith on the part of the applicant.
More substantiation regarding, for example, the applicant’s
intention to unjustifiably put a burden on the Respondent State to
constrain its litigation capacity is required.

The Court further notes that the fact that an application was
prompted by reasons of political propaganda, even if it were
established, would not necessarily render the application abusive
and that, in any event, that fact can only be established after a
thorough examination of the merits.

The Court therefore concludes that the issue of abuse of rights,
which is essentially a question of the merits, cannot be decided at
the present stage of the proceedings.

Preliminary objection on the lack of a link between the
Main Application and the Additional Application

The Respondent State alleges that an Additional Application is
admissible only if it is sufficiently linked to the main application.
The Respondent State further argues that, in the present case,
the main Application Nos. 020/2019 and 021/2019 relates to
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the Criminal Code and the annulment of the conviction of Mr
Lionel Zinsou, whereas the Additional Application relates to the
annulment of the municipal and local elections.” In support of its
allegation, the Respondent State cites the Court’s decision in the
case of Sébastien Ajavon v Republic of Benin® of 29 March 2019.
The Applicant did not reply.

*k*

The Court notes that Rule 62 of the Rules' provides:

1. The Court may, at any stage of the proceedings, either on its own
accord or upon an Application by any of the parties, order the joinder
or disjoinder of cases and pleadings as it deems appropriate.

The Court, when it deems necessary, may seek the opinion of
the Parties on the joinder and disjoinder. The Court notes that
pursuant to the above provision, it has the power to join and
separate proceedings. However, the present case not being a
case of disjoinder, the Court considers that it has, a fortiori, the
prerogative to dismiss additional submissions and order that they
be used to open new proceedings, if the interests of the proper
administration of justice so require.
Contrary to what the Respondent State asserts as regards the
judgment in Sebastian Ajavon v Republic of Benin, the Court
considers that in the present case, the allegations of violations
in the additional submissions filed by the Applicant warranted
that these be considered as a new Application and which was
registered as such. This preliminary question is therefore
dismissed.

Preliminary objection on lack of locus standi and lack
of proof of victim status

The Respondent State alleges that the Applicant, who is
anonymous, submitted a dozen applications to the Court, adding
that “in none of the cases did the Applicant give reasons for his
personal interest in bringing proceedings. He does not present

Sébastien Ajavon v Republic of Benin of 29 March 2019, ACtHPR, Application
013/2017, Judgment of 29 March 2019 (merits), §§ 63-64.

Formerly, Rule 54 of the Rules of 2 June 2010.
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himself as a victim of human rights violations. There is however
a principle that legal action is conditioned by, inter alia, capacity,
standing and interest in bringing proceedings. The interest in
taking legal action must be current, legitimate and personal.”
The Respondent State argues that the Applicant’s failure to
demonstrate his personal stake in the litigation makes the
Application an actio popularis, - an allegation which the Applicant
refutes. In this regard, the Respondent State relies on the
Dissenting Opinion of Judge Fatsah Ouguergouz in the case of
Tanganyika Law Society, the Legal and Human Rights Centre and
Reverend Christopher R. Mtikila v United Republic of Tanzania,
according to which “[a]n action before the Court is indeed only
allowed it's the applicant justifies his or her own interest in
initiating it.”

*k*

The Court notes that under Article 5(3) of the Protocol, “the Court
may entitle relevant Non-Governmental Organisations (NGOs)
with observer status with the African Commission and individuals
to institute cases directly before it...”

The Court notes that these provisions do not require individuals
or NGOs to demonstrate a personal interest in an Application
in order to access the Court. The only precondition is that the
Respondent State, in addition to being a party to the Charter and
the Protocol, should have deposited the Declaration allowing
individuals and NGOs to file a case before the Court. It is also
in cognisance of the practical difficulties that ordinary African
victims of human rights violations may encounter in bringing their
complaints before the Court, thus allowing any person to bring
these complaints to the Court without a need to demonstrate a
direct individual interest in the matter."

In the instant case, the Court observes that the Applicant alleges
that the contested provisions of Benin’s electoral laws are not
in conformity with the Charter, the ACDEG and the ECOWAS
Protocol on Democracy.

African Commission on Human and Peoples Rights, Communications 25/89, 47/90,
56/91, 100/9, World Trade Organisation Against Torture, Lawyers’ Committee
for Human Rights, Union Interafricaine des Droits de 'Homme, Les Temoins de
Jehovah (WTOAT) v Zaire, §. 51.
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The Court notes that these allegations are matters of public
interest in that the contested legal provisions are of interest
to all citizens as they have a direct or indirect bearing on their
individual rights and the security and well-being of their society
and country. Considering that the Applicant himself is a citizen
of the Respondent State and that the revised provisions of the
electoral laws have a potential impact on his right to participate
in the government of his country, it is evident that he has a direct
interest in the matter.

The Court, therefore, dismisses this objection.

Admissibility

Under Article 6(2) of the Protocol, “[tjhe Court shall rule on the
admissibility of cases taking into account the provisions of article
56 of the Charter”.

In accordance with Rule 50(1) of the Rules,' “[tlhe Court shall
ascertain the admissibility of an Application filed before it in
accordance with Article 56 of the Charter, Article 6(2) of the
Protocol and these Rules.”

Rule 50(2) of the Rules,' which substantially incorporates Article
56 of the Charter, provides as follows:

Applications filed before the Court shall comply with all of the following
conditions:

a. Indicate their authors even if the latter request anonymity;

b. Are compatible with the Constitutive Act of the African Union and
with the Charter;

c. Are not written in disparaging or insulting language directed against
the State concerned and its institutions or the African Union;

d. Are not based exclusively on news disseminated through the mass
media;

e. Are sent after exhausting local remedies, if any, unless it is obvious
that this procedure is unduly prolonged;

f.  Are submitted within a reasonable time from the date local remedies
were exhausted or from the date the Commission is seized with the
matter, and

g. Do not deal with cases which have been settled by those States
involved in accordance with the principles of the Charter of the
United Nations, or the Charter of the Organization of African Unity
or the provisions of the Charter.

Formerly, Rule 40 of the Rules of 2 June 2010.
Ibid.
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The Respondent State raised two objections on admissibility of
the Application.

Conditions of admissibility in contention between the
Parties

The Respondent State raises two objections to the admissibility
of the Application, namely: i) that the Application is incompatible
with the Charter and Constitutive Act of the African Union and ii)
that local remedies have not been exhausted.

Objection based on incompatibility of the Application
with the Charter and Constitutive Act of the African
Union

Relying on the African Commission on Human and Peoples’
Rights’ (hereinafter referred to as “the Commission”) case law
in Fredrick Korvac v Liberia,"* Hadjali Mohamed v Algeria® and
Seyoum Ayele v Togo' the Respondent State alleges that the
Applicant’s allegations are based on fears that municipal and
local elections will prevent serious candidates from vying for
the office of President of the Republic. It concludes that such a
request is inconsistent with the Charter and the Constitutive Act
of the African Union.

The Applicant did not reply.

*k*

Regarding this condition, the Court recalls that it has held that:
The substance of the complaint must relate to rights guaranteed by
the Charter or any other human rights instrument ratified by the State
concerned, without necessarily requiring that the specific rights alleged
to have been violated be specified in the Application.”

Communication No. 1/88, Hadjali Mohamed v Algeria.
Communication No. 13/88, Fredrick Korvac v Liberia.
Communication No. 35/89), Seyoum Ayele v Togo.

Peter Chacha v United Republic of Tanzania (admissibility) (28 March 2014) 1
AfCLR 418, § 118.
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The Court notes that in the present case, the request for
annulment of the municipal and local elections to enable “serious
opposition candidates” to vie for the office of President of the
Republic”, cannot be deemed to be incompatible with the Charter
and Constitutive Act of the African Union. On the contrary, the
Applicant prays the Court to find violations of human rights
provided for in the Charter, the ACDEG and the ECOWAS Protocol
on Democracy. Furthermore, Article 3(h) of the Constitutive Act
of the African Union provides that one of the objectives of the
African Union shall be the promotion and protection of human and
peoples’ rights in accordance with the African Charter on Human
and Peoples’ Rights and other relevant human rights instruments.
In addition, the Court finds that the Applicant’s Application states
facts which relate to human and peoples’ rights protected under
the Charter.®

This objection is therefore dismissed.

The objection based on the non-exhaustion of local
remedies

The Respondent State alleges that there are local remedies
provided for in Article 110 of the Electoral Code of 2019, which
gives jurisdiction to the Supreme Court to hear “all electoral
disputes relating to local elections.” It argues that the same article
provides for “the possibility of a re-run if necessary”, adding that
“persons interested in seeking this remedy have done so and
rulings have been issued by the Supreme Court”.

The Applicant did not reply.

*k%k

The Court has consistently held that the requirement of exhaustion
of local remedies applies only to ordinary, available and effective®
judicial remedies. As to the existence of local remedies, the Court

Alex Thomas v United Republic of Tanzania (merits) (20 November 2015 (2015) 1
AfCLR 465, § 52.

Alex Thomas v United Republic of Tanzania (merits) (20 November 2015 (2015) 1
AfCLR 477, § 64. See also Wilfred Onyango Nganyi & 9 ors v United Republic of
Tanzania (merits) (18 March 2016) 1 AfCLR 522, § 95.
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notes the Respondent State’s contention that the Applicant did
not seek these remedies before the Supreme Court pursuant to
Article 110 (1)(2)(3) of the Electoral Code of 2019, which reads
as follows:

All electoral disputes pertaining to local elections fall under the jurisdiction
of the Supreme Court.

In all cases, the Supreme Court shall have a maximum of six months
from the filing of any appeal, within which to render its decisions and
order a re-run of elections.

The re-run of legislative or local elections shall be held in two rounds
maximum.

In addition, the Court notes that Article 117 of the Beninese
Constitution provides that “the Constitutional Court shall, as a
matter of obligation, rule on the constitutionality of organic laws
and laws in general before their promulgation”.

It follows from the above provisions that the existence of local
remedies is not in dispute. It therefore remains to be seen whether
local remedies are effective to redress the violations alleged by
the Applicant.

The Court notes that the Applicant bases the alleged violations
on the illegitimacy of the National Assembly, unilaterally and
substantially amending the electoral laws within a period of six
months prior to the elections and thus the consequences of these
violations not only on national and international peace and security
but also on his right to equality before the law. More specifically,
the Applicant bases his request for the annulment of the local and
municipal elections primarily on the fact that the Electoral Code of
2019 was amended by an illegitimate National Assembly.

The Court observes that the reasons given by the Applicant in
support of his allegations of violations relate to the conformity
of the contested provisions of the Electoral Codes of 2018 and
2019 with the Charter, the ACDEG and the ECOWAS Protocol on
Democracy, rather than to the substantive legality of the local and
municipal elections of 17 May 2020.

The Court points out that these issues were previously decided
on by the Constitutional Court of the Respondent State in its
Decisions DCC18-199 of 2 October 2028 and DCC19-525, of
14 November 2019. In these decisions, the Constitutional Court
found the two challenged Electoral Codes to be in conformity with
the Constitution.

The Court observes that a constitutional review in the Respondent
State involves both a review of the procedure followed for the
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adoption of the law and a review of its content,?® and that the
declaration of conformity of a law with the constitution also implies
its conformity with the Charter. In this case, the declaration of
constitutional conformity of the Electoral Code, including the
procedure for its adoption, presupposes its conformity with the
Charter and its additional instruments.

In the light of the foregoing, the Court considers that it would not
be reasonable to ask the Applicant to submit to the Constitutional
Court matters on which the said Court has previously ruled on.
The Court consequently dismisses the objection of non-exhaustion
of local remedies raised by the Respondent State.

Other conditions of admissibility

The Court notes that the Parties do not dispute that the Application
meets the requirements set out in Articles 56(1)(3)(4)(6) and (7)
of the Charter and Rules 50(2) (a)(c)(d)(f) and (g) of the Rules.?’
However, the Court must examine whether these conditions are
met.

The Court notes that the condition set out in Rule 50(2) (a) of the
Rules? has been met, as the Applicant has clearly indicated his
identity even though the Court granted anonymity.

The Courtobserves thatthe Applicationis notdrafted in disparaging
or insulting language and thus, meets the requirement specified
in Rule 50(2) (c) of the Rules of Court.

The Court observes that the present Application is not based
exclusively on news disseminated by the mass media but rather
concerns legislative provisions of the Respondent State, and
therefore satisfies the requirement set out in Rule 50(2)(d) of the
Rules.

The Court notes that the Electoral Code of 2018 which is contested
by the Applicant was promulgated on 9 October 2018, following
the decision by the Respondent State’s Constitutional Court of its
conformity with the constitution (DCC 18-199 of 02 October 2018).
The Application was filed on 2 September 2019, that is, ten (10)
months and twenty-four (24) days later. The 2019 Electoral Code,
invoked by the parties in their submissions following the filing of

Article 35 of the Rules of the Constitution provides, within the context of control
of conformity with the Constitution: “The Constitutional Court shall take decisions
regarding the law as a whole, with respect to both its substance and drafting
procedure.”

Formerly, Rule 40 of the Rules of 2 June 2010.
Formerly, Rule 40(1) of the Rules of 2 June 2010.
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the Application, was promulgated on 15 November 2019, after the
filing of the Application, thus, not relevant in the computation of
reasonable time.

Given the fact that the adoption of the Electoral Code of 2018 was
followed by attempts to find local remedies by political actors over
its annulment, the Court is of the view that ten (10) months and
twenty-four (24) days are reasonable to file an Application before
it, in accordance with rule 50(2)(f) of the Rules .

Lastly, the Court notes that the present Application does not
concern a case that has already been settled by the Parties
in accordance with either the principles of the Charter of the
United Nations, the Constitutive Act of the African Union, or the
provisions of the Charter or any legal instrument of the African
Union. It therefore fulfils the condition set out in Rule 50(2)(g) of
the Rules.

Inthe light of the foregoing, the Court concludes that the Application
satisfies all the conditions of admissibility laid down in Article 56 of
the Charter and Rule 50 of the Rules and, accordingly, declares
it admissible.

Merits

The Applicant alleges the following: A) The illegitimacy and
illegality of the National Assembly in amending electoral laws;
B) The violation of the obligation to establish independent and
impartial electoral bodies; C) The violation of the obligation to
not make unilateral and substantial amendments of the Electoral
Code of 2019 laws less than six months before the elections;
D) The violation of the obligation to guarantee national and
international peace and security; E) The violation of the right to
equal protection of the law.

Alleged illegitimacy and illegality of the National
Assembly.

The Applicant alleges that “Article 13 of the Charter affirms that
voters, candidates and elected representatives are equal in
matters relating to elections”. In this regard, he states that “[t]he
Charter requires due compliance with the forms, procedures and
operations that accompany it.”

The Applicant considers that “[t]he National Assembly which voted
the new Electoral Code applied during the May 2020 elections is
illegal and illegitimate”, as it “is not representative of the people
and therefore cannot vote an electoral code that allows the holding
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of free, multiparty and transparent local and municipal elections.”.
He further contends that “[tjhe absence of opposition political
parties in the local and municipal election process is indisputable”,
due to the fact that “[t]he political parties that participated in the
elections are all close to Mr. Patrice Talon.”

By way of illustration, the Applicant notes the low turn-out in
opposition strongholds, including that of former President Boni
Yayi in Tchaourou or in the Cadjehoun district of Cotonou, where
participation did not exceed 10%. He also cites the low turnout
(16.14%) in the Zongo district of Cotonou at the polling station
where Mr. Patrice Talon voted.

As a result of the above situation and the Applicant’s forced
exclusion from direct participation in the government of his country
as well as his inability to choose his “political status”, the Applicant
considers that Articles 1, 2, 13(1) and 20(1) of the Charter were
violated, as were Articles 3 and 4 of ACDEG, Atrticles 1(i)(2) of
the ECOWAS Protocol on Democracy and Chapter 4.B of the
Bamako Declaration of 3 November 2000.2°

*k*

Responding to the request for annulment of the local and municipal
elections the Respondent State disputes the above allegation in
general terms, arguing in particular that “the closeness of political
actors in no way detracts from the legality of democratic elections,
as the Applicant does not raise any legal arguments to support
his allegation of non-compliance with the substantive or formal
requirements of the electoral process as provided for by the law
in force.”

*k%

Bamako Declaration, adopted on 3 November 2000 by Ministers and Heads
of Delegation of States and Governments of Francophone Countries, at the
International Symposium on the review of the practices of democracy, rights and
freedoms in the Francophone Countries.
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The Court notes that the Applicant refers to violations of Articles
1, 2, 13(1) and 20(1) of the Charter as well as Articles 3 and 4
of the ACDEG, 1(i)(2) of the ECOWAS Protocol on Democracy
and Chapter 4.B of the Bamako Declaration of 3 November 2000.
However, the Court finds that the above allegations of violations
fall within the scope of Article 13(1) of the Charter cited above.
The Court notes the Applicant’s allegation that the National
Assembly which passed a law on a new electoral code is illegal
because it did not represent the Beninese people; that few strong
political opposition parties were able to present candidates in local
and municipal elections; and that he was excluded from direct
participation in the government of his country and from choosing
his “political status”.

The Court notes that the issue here is whether these allegations
amount to a violation of the Applicant’s right to participate freely in
the government of his country.

The Court notes in the instant case that the Applicant makes
assertions without substantiating them. Indeed, he does not
show to what extent the non-representative nature of the National
Assembly affects his ability to exercise his legislative power and,
consequently, how such a situation affects his right to participate
directly in the government of his country and to choose his “political
status”. In this regard, the Court recalls, as it has previously stated,
that “[g]leneral statements to the effect that these rights have been
violated are not enough. More substantiation is required.”?*

In the light of the foregoing, the allegation of violation of the
Applicant’s right to participate directly in the government of his
country is dismissed.

Alleged violation of the obligation to establish
independent and impartial electoral bodies

According to the Applicant, Article 13 of the Charter, Article 17
of ACDEG, the Commission’s resolutions adopted between 1996
and 2008 on elections and democracy, in particular Resolution
164(XLVII) on elections in South Africa, and Article 3 of ECOWAS
Protocol on Democracy point to “the obligation to establish and
strengthen independent and impartial electoral bodies”.

On the basis of the Public International Law Dictionary (Brussels,
2001), the Applicant defines independence as “the fact of a person
or an entity not depending on any other authority than its own”,

24  Alex Thomas v Tanzania (merits), § 140.
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and impartiality as “the absence of bias, prejudice and conflict of
interest”. He considers “[t]hat an independent electoral body must
enjoy administrative and financial independence and provide
sufficient guarantees as to the independence and impartiality of
its members.”

The Applicant recognises that the COS-LEPI “[a]ppears to be
a real electoral body in the process of organising elections in
Benin”. He nevertheless challenges its current composition on
the grounds that the parliamentary minority that appointed the
four members of COS-LEPI is not a real opposition, given that all
its members support the political actions of the President of the
Republic, Patrice Talon.

The Applicant further questions the independence and impartiality
of the Director General of the National Institute of Statistics and
Economic Analysis (INASE) and the Director of the National Civil
Registry Service by virtue of the fact that they are Government
appointees.

The Applicant contends that independence and impartiality
require that other actors in the electoral process such as the
executive have no disciplinary power over the electoral body. In
this regard, he criticises the Respondent State for keeping the
budget coordinator of CENA in custody for 48 hours, and for
sending by the Minister of Finance of the Inspector General of
Finance to CENA who revealed a cash shortfall of three hundred
and twenty-five billion (325,000,000,000) billion CFA francs.

*k*

The Respondent State alleges that, in accordance with Article 13
paragraph 1 of the Electoral Code 2019, “CENA is a legal entity.
It is completely independent of the institutions of the Republic ...”
The Respondent State argues that, under Article 25 of Electoral
Code of 2018 applicable at the time of the impugned acts,
“[p]lersons serving on CENA may not be prosecuted, arrested,
detained or tried for opinions expressed or acts committed in the
performance of their duties”. In the opinion of the Respondent
State, this provision gives immunity to the members of CENA,;
and, consequently, the fear of violation alleged by the Applicant
does not amount to a violation of the applicable instruments.
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*x*

The Court notes that Article 17(1)(2) of ACDEG provides that:

State Parties re-affirm their commitment to regularly hold transparent,

free and fair elections in accordance with the Union’s Declaration on the

Principles Governing Democratic Elections in Africa. To this end, State

Parties shall:

1. Establish and strengthen independent and impartial national
electoral bodies responsible for the management of elections.

2. Establish and strengthen national mechanisms that redress election
related disputes in a timely manner.

Article 3 of the ECOWAS Protocol on Democracy provides that:
The bodies responsible for organizing the elections shall be independent
or neutral and shall have the confidence of all the political actors. Where
necessary, appropriate national consultations shall be organized to
determine the nature and the structure of the bodies.

According to the Court, it follows from the above provisions “that
an electoral body is independent when it has administrative
and financial autonomy; and offers sufficient guarantees of its
members’ independence and impartiality”.?

In the present case, the Court notes that the Applicant does not
question the administrative and financial autonomy of COS-LEPI
and CENA. The Applicant however questions the independence
and impartiality of the members of COS-LEPI appointed by the
parliamentary minority and the disciplinary power the government
has over the members of CENA.

The Court notes that at the time of the acts alleged against the
Respondent State, the Electoral Code in force was that of 2018,
whose Article 137 provides that COS-LEPI was composed of:
five MPs from the parliamentary majority; four MPs from the
parliamentary minority; the Director General of the National
Institute of Statistics and Economic Analysis; and the Director of
the National Civil Registry Office.

The Court notes that the issue at hand is whether the appointment
of the four members of COS-LEPI by the parliamentary minority
as well as the appointment of the Director General of the National
Institute of Statistics and Economic Analysis (INASE) and of the

Suy Bi Gohore Emile v Republic of Céte d’lvoire, ACtHPR, Application 044/2017,
Judgment (15 July 2020) (merits), § 200; Actions for the Protection of Human
Rights v Republic of Céte d’Ivoire (merits and reparations) (18 November 2016), 1
AfCLR 683, § 118.
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Director of the National Civil Registry Office by the Government
cast doubt on its independence and impartiality. For CENA, the
question is whether the Government’s exercise of disciplinary
power over the CENA budget coordinator constitutes a violation of
its independence and impartiality. To answer these questions, one
must first determine whether COS-LEPI and CENA are electoral
bodies within the meaning of the above-mentioned provisions.
On this issue, the Court notes that the Applicant’'s assertion
that COS-LEPI “[appears to be a genuine electoral body in the
process of organising elections in Benin]” is not challenged by
the Respondent State. The Court infers from this that the parties
agree that COS - LEPI is a genuine electoral body.

As regards CENA, its nature as an electoral body is obvious
[considering that its mandate] involves the “[p]reparation,
organisation of the election process, supervision of voting
operations and centralisation of results...”, according to Article 16
paragraph 1 of the 2018 Electoral Code.

Having made this clarification, the Court will now examine the
independence and impartiality of CENA and COS-LEPI.

The Independence and impartiality of CENA

The Court notes that the Applicant questions the independence
and impartiality of CENA, seeing that the CENA budget
coordinator was kept in custody for 48 hours and that the Minister
of Finance sent the Inspector General of Finance to CENA who
revealed a cash shortfall of three hundred and twenty-five billion
(325,000,000,000) billion CFA francs. The Applicant concludes
that, as a result, the Respondent State challenged the standard
that requires the executive not to have any disciplinary power
over the electoral body.

On this point, the Court notes that, in accordance with paragraphs
1 and 2 of Article 20 of the Electoral Code of 2018 applicable
at the time of the impugned acts, CENA was composed of:
five members, appointed by the National Assembly, two by the
parliamentary majority, two by the parliamentary minority and one
judge.?

It follows from the above that the CENA budget coordinator is
not a member of CENA but rather a public accountant who works
at CENA under the supervision of the Ministry of Finance. The

Article 20: The Independent National Electoral Commission (CENA) is composed
of five (05) members appointed by the National Assembly. They are chosen
from among personalities recognized for their competence, probity, impartiality,
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disciplinary authority to which he is subjected should therefore
not be confused with control over CENA members who, according
to Article 25 of the aforementioned text, “[c]annot be prosecuted,
arrested, detained or tried for opinions expressed or acts
committed in the performance of their duties.”

Consequently, the Court is of the opinion that the allegation of
CENA's lack of independence and impartiality has not been
demonstrated. This allegation is therefore dismissed.

The independence and Impartiality of COS-LEPI

On the issue of lack of independence and impartiality of the four
members of COS-LEPI due to their having been appointed by
the parliamentary minority which does not represent a genuine
opposition, the Court notes that it is not in dispute that the
appointees belong to political parties that are distinct from that of
the President of the Republic. It further notes their being close to
the party in power or the President of the Republic is a question
of their freedom to decide on matters of political alliance which,
moreover, concerns the right of association provided for in Article
10 of the Charter.?”

With regard to the two Directors General who are members of COS-
LEPI, the Court notes that the Respondent State does not dispute
that they are appointed by the Government. Moreover, Article 11
of Law No. 94-009 of 28 July 1994 on the creation, organisation
and functioning of Offices of a social, cultural and scientific
nature provides that the “Director General shall be appointed by
a decree by the Council of Ministers, on the recommendation of
the Supervising Minister, and after consultation with the Minister
in charge of public and semi-public enterprises.”

The Court notes that the two Directors General do not sit on COS-
LEPI in a personal capacity but by virtue of their functions as
Directors General. Given that they are appointed and dismissed
by the Government, their functional independence means that
in practice, they present themselves as representatives of the
government on COS-LEPI. As a result, an external observer may
reasonably doubt that a Director General who is appointed and
could be dismissed by a government would refuse to follow the

morality, patriotism, and are appointed as follows: - two (02) by the Parliamentary
Majority; - two (02) by the Parliamentary Minority; - one (01) Judge.

Tanganyika Law Society, the Legal and Human Rights Centre and Reverend
Christopher R. Mtikila v United Republic of Tanzania (merits) (14 June 2013) 1
AfCLR 34, § 113.
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instructions of the one who appointed him or that he would not try
to favour the appointing authority, if need be.

The Court has previously held that the composition of an electoral
body must be balanced.?® In this case, seven out of the eleven
members of COS-LEPI, are under the control of the Government,
namely: the five appointed by the parliamentary majority and the
two Directors General who are appointed by the Government.

In the light of all the above, the Court concludes that, by virtue of
its composition, COS-LEPI does not offer sufficient guarantees of
independence and impartiality, and cannot therefore be perceived
as providing such guarantees®® as required by Article 17(1) of
ACDEG and Article 3 of the ECOWAS Protocol on Democracy.
Consequently, the Respondent State has violated Article 13(1) of
the Charter, in addition to Article 17(1) of ACDEG and Article 3 of
the ECOWAS Protocol on Democracy.

Unilateral and substantial amendment of electoral laws
less than six months before the election

The Applicant submits that the Respondent State is a party to
the ECOWAS Protocol on Democracy, as reaffirmed by its
Constitutional Court in its decision DCC 15-086 of 14 April 2015.
He concludes that the Respondent State is subject to Article 2(1)
of the ECOWAS Protocol on Democracy which provides that “[n]o
substantial modification shall be made to the electoral laws in the
last six (6) months before the elections, except with the consent
of a majority of Political actors.”

The Applicant interprets Article 2(1) of the ECOWAS Protocol on
Democracy as prohibiting substantial reforms of the electoral law
within six months prior to elections, unless with the consent of a
large majority of political actors. He alleges that in this case, “[t]
he reform of the Electoral Code was voted after the non-inclusive
political dialogue, thus without the consent of a large majority of
the political actors.”

The Applicant further alleges that, between 15 November 2019
(the date when the Electoral Code of 2019 was adopted) and 2
March 2020 (the date set by CENA for the start of the submission
of applications for the local and municipal elections) less than six
months had elapsed.

Actions pour la protection des droits de ’'homme v Republic of Céte d’lvoire (merits
and reparations) (18 November 2016 2016) 1 AfCLR 668, § 125.

Idem, § 133.
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He concludes that the aforementioned Article 2(1) of the ECOWAS
Protocol on Democracy was violated as the Electoral Code was
adopted less than six months before the local and municipal
elections were held, and without the consent of a large majority
of political actors.

*k%

The Respondent State refutes the Applicant's computation of
the dates, arguing that the six months should be between 15
November 2019 and 17 May 2020, the date of the elections,
which, according to the Respondent, is more than six months.
The Respondent State avers that the ECOWAS Protocol on
Democracy was adopted “within the framework of the ECOWAS
community with strict rules of control which are binding to this
Court when it makes uses of it.”

*k%

The Court notes that Article 2(1) of the ECOWAS Protocol on
Democracy provides that “[n]Jo substantial modification shall be
made to the electoral laws in the last six (6) months before the
elections, except with the consent of a large majority of Political
actors.”

The Court notes that the Respondent State ratified the ECOWAS
Protocol on Democracy on 21 December 2001 and there is
nothing in the record to indicate that it is no longer a party to it.
In this regard, the Applicant asserts that the Constitutional Court
of the Respondent State in its decision DCC 15-086 of 14 April
2015 reaffirmed that the Respondent State is still bound by this
Protocol.

The Court notes that Article 2(1) cited above sets out the following
requirements: i) that the reform must relate to the electoral law;
ii) that it must be substantial; and (iii) that it must not take place
during the six months preceding the elections, except with the
consent of a large majority of the political actors.
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The Court notes that the first two conditions are not discussed,
and there is nothing on the record to indicate that the electoral law
has not been substantially reformed.

The Court notes, on the other hand, that the Parties do not agree
on the computation of the six-month period and on the consensual
reform. It is therefore necessary to determine the meaning of
the term «electionsy» in the context of the ECOWAS Protocol on
Democracy and the date of departure of the computation of the
six (06) month period.

The Court is of the opinion that in the context of this Protocol,
“elections” means the date of voting, that is, 17 May 2020, which
was the date of the local and municipal elections. The starting
date of assessment of six (6) months is 15 November 2019, which
corresponds to the date of publication of the Electoral Code of
2019 in the Official Gazette. Between 15 November 2019 and 17
May 2020, six months and two days elapsed.

Accordingly, the Court finds that the Respondent State did not
violate its obligation not to modify the electoral law six (6) months
preceding the elections.

Alleged violation of the obligation to ensure national
and international peace and security

The Applicant alleges that multiple violations of human rights and
obligations, including the unbalanced composition of COS-LEPI
affecting the independence and impartiality of this electoral body,
and discrimination, constitute a threat to peace. He considers that
peace is not only the absence of war.

The Applicant avers that “the weakening of human rights, justice
and democratic institutions is the bedrock of terrorism”. In this
regard, he refers to “the coincidence of the unfortunate events
of 1 and 2 May 2019 in Cadjéhoun and the abduction of French
tourists in the Pendjari Park by jihadists from Burkina Faso.” For
the Applicant, this may result in a potential violation of Article
23(1) of the Charter by the Respondent State.

The Respondent State did not respond to this allegation.

*k%k
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142. Article 23 of the Charter states:

1. Allpeoples shall have the right to national and international peace and
security. The principles of solidarity and friendly relations implicitly
affirmed by the Charter of the United Nations and reaffirmed by that
of the Organization of African Unity shall govern relations between
States.

2. For the purpose of strengthening peace, solidarity and friendly
relations, States parties to the present Charter shall ensure that:

i. any individual enjoying the right of asylum under 12 of the present
Charter shall not engage in subversive activities against his country
of origin or any other State party to the present Charter;

ii. their territories shall not be used as bases for subversive or terrorist
activities against the people of any other State party to the present
Charter.

143. The Court notes that serious and massive violations of human
rights, especially in the electoral context, can lead to the
deterioration of national and international peace and security. It
recalls that situations in which the poor organisation of elections,
accompanied by serious and massive violations of human rights,
led to disturbances that caused enormous loss of human life and
material damage, are in the public domain.

144. The Court is convinced that while there is an ever-growing
link between human rights and peace, the Applicant is making
unsubstantiated allegations in the instant case. In this regard, the
Court observes that “[gleneral statements to the effect that this
right has been violated are not enough. More substantiation is
required.”°

145. This allegation is, therefore, dismissed.

E. Alleged violation of the right to equal protection of the
law

146. The Applicant alleges that “[tf]he composition of COS-LEPI is totally
unbalanced in favour of the Government and that this imbalance
affects the Independence and impartiality of this electoral body”

147. He alleges that “by failing to place all potential candidates on an
equal footing, the current composition of COS-LEPI violates the
right to protection of the law, enshrined in the various human rights
instruments mentioned above and ratified by the Respondent
State, particularly Article 10(3) of the ACDEG and Article 3(2) of
the Charter.

30 Alex Thomas v Tanzania (merits), § 140.
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*k*

The Respondent State contends that the composition of COS-
LEPI does not present any element of illegality, as Article 137
of the Electoral Code of 2018 provides that COS-LEPI shall be
composed of 11 members designated as follows: five members
from the parliamentary majority, four from the parliamentary
minority, the Director General of the National Institute of Statistics
and Economic Analysis and the Director General of the national
service in charge of civil status.

The Respondent State alleges that, in accordance with what
was agreed with the Law, Administrative Affairs and Human
Rights Commission of the National Assembly, five members of
COS-LEPI were appointed by the “Union Progressiste”, which is
the parliamentary majority. The “Republican Bloc”, which is the
parliamentary minority, nominated the remaining four members.
According to the Respondent State, the members of COS-LEPI
were appointed in accordance with Article 137 of the Electoral
Code of 2018 cited above. The composition of COS-LEPI is
therefore legal and legitimate.

*k%

Article 3 of the African Charter provides as follows: “1. Every
individual shall be equal before the law. 2. Every individual shall
be entitled to equal protection of the law.”

The Court notes that the principle of equality before the law ensues
from this text®' and, as formulated, consists of two parts: the first
relates to the obligation of the entities in charge of applying the
law to do so equally with respect to all. The second part implies
that the law itself treats people equally.®2

Beneficiaries of the late Norbert Zongo, Abdoulaye Nikiema Alias Ablasse, Ernest
Zongo and Blaise llboudo and Burkinabe Movement for Human and Peoples’
Rights v Burkina Faso (merits) (2014) 1 AfCLR, § 167; See also Jebra Kambole v
United Republic of Tanzania, ACtHPR, Application 018/2018, Judgment of 15 July
2020 (merits and reparations), § 87.

Kennedy Owino Onyachi and Charles John Mwanini Njoka v United Republic of
Tanzania (merits) (28 September 2017) 2 AfCLR, §§ 150-152.
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The Court notes that, in the instant case, the provision challenged
by the Applicant affords the same opportunity to all political parties
- be they from the majority or minority in the National Assembly
- to become members of COS-LEPI depending on their level of
representation. In this regard, the Court has previously held that
this principle “does not necessarily require equal treatment in all
instances and may allow differentiated treatment of individuals
placed in different situations.”*® Indeed, the difference in treatment
between majority and minority parties with regard to representation
in COS-LEPI stems from their differences in representation in the
National Assembly.

The Court notes, based on the foregoing, that the distribution
of seats in COS-LEPI is in line with Article 137 of the Electoral
Code of 2018. This conclusion is, moreover, not disputed by the
Applicant. Rather, he argues that the parliamentary minority does
not constitute a serious opposition as it is close to the President of
the Republic. However, this type of consideration falls within the
political sphere that the Court is not supposed to deal with, unless
they result in human rights violations.

In the light of the foregoing, the Court dismisses the Applicant’s
allegation.

Reparations

The Applicant requests the Court to order remedial measures
for the violations of his rights, including the amendment of the
electoral law and the annulment of the local and municipal
elections of 17 May 2020.

The Respondent State requests the Court to deny the claim for
reparations made by the Applicant and order the Applicant to pay
the Respondent State two billion (2,000,000,000) CFA francs, as
a counterclaim, for all the damage suffered and incurred.

*k%k

33 Jebra Kambole v Tanzania (merits and reparations), § 87.
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Article 27(1) of the Protocol provides that “[i]f the Court finds that
there has been violation of a human or peoples’ right, it shall make
appropriate orders to remedy the violation, including the payment

of fair compensation or reparation.”

The Court has previously held that reparations are only
awarded when the responsibility of the Respondent State for an
internationally wrongful act is established and a causal nexus is
established between the wrongful act and the harm caused. As
the Court stated earlier, the purpose of reparations is to ensure
that the victim is placed in the situation he or she was in prior to
the violation.3*

The Court recalls that it had previously found that the Respondent
State violated the Applicant’s rights under Articles 17(1) of
ACDEG, 2(1) and 3 of the ECOWAS Protocol on Democracy and,
consequently, Article 13(1) of the Charter.

Non-pecuniary reparations

The Applicant prays the Court to order the Respondent State to
amend its Electoral Code of 2019 and to annul the 17 May 2020
local and municipal elections.

Amendment of the Electoral Code

The Applicant requests the Court to order the Respondent State
to amend the Electoral Code. The Respondent State objects to
this request on the grounds that it is ill-founded.

*k*

The Court notes that the prohibition to amend electoral laws less
than six months prior to the elections without consensus is a
principle that aims to avoid changes that favour or disadvantage
certain candidates or political parties on the imminence of
elections, regardless of the content of the amendment.

See Lucien Ikili Rashidi v United Republic of Tanzania, ACtHPR, Application
009/2015, Judgment of 28 March 2019 (merits and reparations), §§ 116-118, and
Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema Alias Ablasse, Ernest
Zongo and Blaise llboudo and Mouvement Burkinabe des droits de 'homme et des
peuples v Burkina Faso (reparations) (5 June 2015) 1 AfCLR, § 60.
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The Court notes that apart from the fact that it is expressly
forbidden to amend electoral laws less than six months before
elections, the substance of the amended law may also be atissue.
In the present case, the Applicant is not challenging a specific
provision of the amended Election Code, but rather the fact that it
was amended less than six months before the elections.
Furthermore, the Court notes that it has not found a violation of the
Respondent State’s obligation not to unilaterally and substantially
amend electoral laws less than six months before the election
without the consent a large majority of political actors.
Accordingly, this request is rejected.

Annulment of the 17 May 2020 local and municipal
elections

The Applicant asks the Court to annul the local and municipal
elections of 17 May 2020 on the grounds that they were organised
by non-independent and impartial electoral bodies, namely, CENA
and COS-LEPI, and because the Electoral Code was amended
less than six months before the elections by an illegitimate
National Assembly.

*k%

The Court notes that it has not established the illegitimacy of the
National Assembly nor the lack of independence or impartiality of
CENA. However, it found that the Electoral Code was amended
less than six months before the elections of 17 May 2020 and
that the composition of COS-LEPI was unbalanced, given that
seven of its eleven members are controlled by the Government
and have decision-making powers as a majority.

The Court observes that, under Article 27(1) of the Protocol, it has
sufficient powers to order a Respondent State to take measures to
annul an election, if it deems it appropriate to remedy the situation.
In doing so, it takes into account the gravity of the violations found,
their implications for the credibility of the entire electoral process
and the impact of such a measure on the security and stability of
the country.

The Court notes that in the present case, the Applicant has not
demonstrated that the violations found had a substantial impact



80 AFRICAN COURT LAW REPORT VOLUME 4 (2020)

170.

171.

172.

173.

174.

on the credibility of the entire electoral process. Nothing on the
record indicates that the electoral process was affected by the
said violations to such an extent as to warrant annulment of
the elections as the most appropriate measure to remedy the
situation.

The request is therefore denied.

Counterclaim

The Respondent State prays the Court to “find that the anonymous
Applicant’s claims are null and void and find him liable for, and
order him to pay the Respondent State’s counterclaim in the
sum of CFA francs two billion (2,000,000,000) as reparation for
having caused the State to have a judgment against it that would
adversely affect its image.”

The Applicant did not reply.

*k%

The Court notes from the record that the Respondent State’s
counterclaim is based on its allegation that the Applicant abused
his right to seize the Court. However, the Court recalls its finding
above that the Applicant has not abused his right to access the
Court or the established procedures of the Court (see paragraph
45 of this Judgment). The Court has also not established that
the Application is unfounded and baseless, as claimed by the
Respondent State. The Court has rather found a violation of the
Applicant’s right, as a result of the Respondent State’s failure
to establish a balanced composition of the COS-LEPI. The fact
that a judgment against the Respondent State is rendered by the
Court, even though this may adversely affect its image, does not,
per se, entitle the Respondent State to make a counterclaim.
Consequently, the Court finds that this prayer is unfounded and
thus dismisses it.
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X. Costs

175. The Applicant requests that the Respondent State be ordered to
pay the costs.
176. The Respondent State did not submit specifically on costs.

*k%k

177. The Court notes that Rule 32(2) of the Rules®® provides that
“Unless otherwise decided by the Court, each party shall bear its
own costs, if any.”

178. The Court rules that, in the circumstances of the case, each party
shall bear its own costs.

XIl. Operative part

179. For these reasons,

The Court,

Unanimously:

On jurisdiction

i Dismisses the objection on jurisdiction.
ii. Declares that it has jurisdiction.

On admissibility
iii. Dismisses the objections of the admissibility of the Application.
iv.  Declares that the Application is admissible.

On merits

v.  Findsthat the allegation of illegitimacy and illegality of the National
Assembly has not been established;

vi.  Finds that the allegation of lack of independence and impartiality
of CENA has not been established;

vii. Finds that the Respondent State did not violate the Applicant’s
right to equal protection of the law prescribed in Article 3(2) of the
Charter;

35 Formerly, Rule 30(2) of the Rules of 2 June 2010.



82 AFRICAN COURT LAW REPORT VOLUME 4 (2020)

viii.

Finds that the Respondent State did not violate the obligation not
to modify the electoral law in the six (6) months preceding the
legislative elections of 17 May 2020, provided for by Article 2(1)
of the ECOWAS Protocol on Democracy;

Finds that the Respondent State has violated the right of citizens
to participate freely in the government of their country, provided for
in Article 13(1) of the Charter, since the composition of COS-LEPI
does not provide guarantees of independence and impartiality as
required by Article 17(1) of ACDEG and Article 3 of the ECOWAS
Protocol on Democracy;

On reparations
Pecuniary reparations

X.

Dismisses the counterclaim of the Respondent State.

On non-pecuniary reparations

XI.

Xii.

Dismisses the request to annul the municipal and local elections
of 17 May 2020.

Orders the Respondent State to take necessary measures to bring
the composition of COS-LEPI into conformity with the provisions
of Article 17(1) of the ACDEG and Article 3 of the ECOWAS
Protocol on Democracy before any election.

Implementation and reporting

Xiii.

Orders the Respondent State to submit to the Court, within three
(3) months of the date of notification of this Judgment, a report on
measures taken to implement the orders on paragraph xii herein.

On costs

Xiv.

Rules that each Party shall bear its own costs.
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Application 010/2020, XYZ v Republic of Benin

Judgment, 27 November 2020. Done in English and French, the French
text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD.

The Applicant brought this action alleging that the Respondent State
violated certain Charter guaranteed rights by illegitimately enacting a
law to revise its Constitution without respect for the principle of national
consensus and securing approval of the Constitutional court for the
revision. The Court held that the Respondent State had violated the
rights in question.

Jurisdiction (material jurisdiction, 25-26)
Admissibility (victim requirement, 48)
Procedure (joinder, 35 -36; abuse of process, 42-43; public interest, 49)

Independent judiciary (limbs of, 32; Institutional independence, 63, 66,
67; Individual independence, 63, 68-70; Impartiality, 81, 83)

Amendment of constitution (national consensus for, 101-103)
Right to information (necessity of right, 113; proof of non-violation, 118)

Right to economic, social and cultural development (disruption of,
126-127)

Right to peace and national security (nature of peace, 133-134)

Reparations (conditions for award, 139-140; moral damage, 146-147;
forms of reparation, 149; counterclaim, 153-154)

The Parties

XYZ (hereinafter referred to as “the Applicant”) is a national of
Benin. He requested anonymity citing personal security reasons.
He challenges Law No. 2019-40 of 1 November 2019 revising
Law No. 90-032 of 11 December 1990 on the Constitution of the
Republic of Benin claiming that it violates his fundamental rights.
The Application is brought against the Republic of Benin
(hereinafter referred to as “the Respondent State”), which became
a party to the African Charter on Human and Peoples’ Rights
(hereinafter referred to as “the Charter”) on 21 October 1986 and
to the Protocol to the African Charter on Human and Peoples’
Rights on the Establishment of an African Court on Human and
Peoples’ Rights (hereinafter referred to as “the Protocol”) on
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22 August 2014. It further made the Declaration provided for in
Article 34(6) of the said Protocol (hereinafter referred to as “the
Declaration”) on 8 February 2016, by virtue of which it accepts the
jurisdiction of the Court to receive applications from individuals
and non-governmental organisations. On 25 March 2020, the
Respondent State deposited with the African Union Commission,
the instrument of withdrawal of its Declaration. The Court has
held that this withdrawal has no bearing on pending cases and
that it also has no effect on new cases filed before the withdrawal
comes into effect on 26 March 2021, that is, one year after its
filing."

Subject of the Application

Facts of the matter

It emerges from the initial Application filed on 12 November 2019
that on 30 October 2019, the Parliament of Benin passed Law
No. 2019-40 to amend Law No. 90-032 of 11 December 1990
on the Constitution of the Republic of Benin. This law was found
to be in conformity with the Constitution by Constitutional Court
Decision DCC 19-504 of 6 November 2019 and promulgated on
7 November 2019.

The Applicant submits that the Constitutional Court is a biased
institution because its President is a close associate of the
President of the Republic of Benin and he has defended, in
his capacity as Minister of Justice, previous drafts prepared for
the purpose of revising the Constitution which were declared
unconstitutional by the Constitutional Court of Benin.

He further maintains that the impugned law was adopted in secret,
without the involvement of all sections of the Beninese society,
whereas international instruments to which the Respondent State
has acceded oblige it to ensure that the process of amending or
revising the constitution is based on national consensus.

Lastly, the Applicant submits that the constitutional revision that
was adopted outside the rules of democracy, the rule of law and
respect for human rights is a threat to the peace and security of
the people of Benin.

Ingabire Victoire Umuhoza v Republic of Rwanda, (jurisdiction) (3 June 2016) 1
AfCLR 585, §69; Houngue Eric Noudehouenou v Republic of Benin, ACtHPR,
Application 003/2020, Ruling of 05 May 2020 (provisional measures), §§ 4- 5 and
Corrigendum of 29 July 2020.
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Alleged violations

The Applicant alleges:

i.  Violation of the right to independence and impartiality of courts and
tribunals under Articles 26 and 7 of the Charter;

ii. Violation of the principle of national consensus protected by Article
10(2) of the African Charter on Democracy, Elections and Good
Governance (ACDEG):

iii. Violation of the right to information enshrined in Article 9(1) of the
Charter;

iv. Violation of the right to Economic, Social and Cultural Development
protected by Article 22(1) of the Charter; and

v. Violation of the right to peace and security enshrined in Article 23(1)
of the Charter.

Summary of the Procedure before the Court

The Application was filed on 14 November 2019 together with a
request for provisional measures, referred to as the “Additional
Applications No 021/2019 and 022/2019.

At its 53rd Ordinary Session, the Court decided to grant the
Applicant’s request for anonymity and informed the Parties of its
decision.

On 7 March 2020, the Registry informed the Applicant that the
Court had decided to consider his Application as a separate
application on the basis that the subject-matter and the facts
were different from the Consolidated Applications 021/2019 and
022/2019.

The Application was served on the Respondent State on
13 March 2020.

On 3 April 2020, the Court dismissed the request for provisional
measures to stay the application of Law No. 2019-40 of 07
November 2019 revising Law No. 90-032 of 11 December 1990
on the Constitution of Benin on the ground that he has not
demonstrated the existence of extreme urgency or the risk of
serious and irreparable harm The order was notified to the Parties
on 3 April 2020.

The Parties filed their submissions on the merits and on
reparations within the prescribed time-limits.

On 9 October 2020, pleadings were closed and parties were duly
notified.
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Iv.

15.

16.

17.

Prayers of the Parties

The Applicant prays the Court to:

Declare and rule that the Republic of Benin has violated Articles 1,
7, 9(1), 13(1), 20(1), 22(1), 23(1) and 26 of the Charter and Article
10(2) of ACDEG;

Adjudge and determine that the Republic of Benin has perpetrated
the crime of unconstitutional revision of the Constitution by grabbing
the powers of the legislative power and tinkering with the rules on
the vacancy of power without any consensus and any recourse to
referendum through the 9 members of the committee of experts, the
10 parliamentarians who initiated the revision the Constitution and 4
judges of the Constitutional Court;

Order the Republic of Benin to annul Decision DCC 2019-504 of 6
November 2019 and Law No. 2019-40 to revise Law No. 90-032 of
11 December 1990 on the Constitution of the Republic of Benin and
all laws derived therefrom, and then urgently proceed to reinstate
Law No0.90-032 of 11 December 1990;

Refer the situation to the Peace and Security Council of the African
Union in liaison with the Chairperson of the Commission, so that
appropriate sanctions are meted out against the Respondent State,
the MPs who sponsored the bill and the 4 judges of the Constitutional
Court.

Order the Respondent State to pay him the sum of 1,000,000,000
CFA francs as damages.

The Respondent State prays the Court to:

i
ii.

iii.
iv.

Vi.

Vii.

Declare that the Court lacks jurisdiction;
Declare the application inadmissible;
Establish the impartiality of the Constitutional Court of Benin;

Find that the constitutional revision was carried out in conformity with
the 11 December 1990 Constitution of Benin;

Note that the law to amend the Constitution was consensually voted
by the required majority of parliamentarians;

Note the vacuity of the proceedings initiated against the Respondent
State by the Applicant;

Consequently, order the Applicant to pay to the Respondent State,

by way of compensation, the sum of one billion (1,000,000,000)
FCFA for all damages suffered and incurred.

Jurisdiction

The Court notes that Article 3 of the Protocol provides as follows:
1. The jurisdiction of the Court shall extend to all cases and disputes

submitted to it concerning the interpretation and application of
the Charter, this Protocol and any other relevant human rights
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instruments ratified by the States concerned.

2. In the event of a dispute as to whether the Court has jurisdiction, the
Court shall decide.

According to Rule 49(1) of the Rules, “The Court shall ascertain its

jurisdiction and the admissibility of an Application in accordance

with the Charter, the Protocol and these Rules”.2

On the basis of the above-cited provisions, the Court must, in

every application, preliminarily ascertain its jurisdiction and rule

on the objections to its jurisdiction, if any.

The Court notes that the Respondent State raises an objection to

its material jurisdiction.

Objection to material jurisdiction

The Respondent State asserts that the Applicant does not allege
any human rights violations and thus, the Court lacks material
jurisdiction to examine the Application.

The Applicant submits that Article 3(1) of the Protocol confers on
the Court jurisdiction to entertain all cases and disputes before it
concerning the interpretation and application of the Charter, the
Protocol, and any other relevant human rights instruments ratified
by the States concerned.

He contends that in his Application, he has expressly cited
violations of its fundamental rights protected by the Charter
and African Charter on Democracy Elections and Governance?®
(hereinafter referred to as “the ACDEG”) and the Court has
jurisdiction to consider his claims on the basis of Article 3 of the
Protocol. Consequently, the Applicant argues that the objection
raised by the Respondent in this regard should be dismissed.

*k%k

Formerly Rule 39(1) of the Rules of 2 June 2010.

The Respondent State became a party to the African Charter on Democracy,
Elections and Governance on 11 July 2012.



88

24,

25.

26.

27.

28.

AFRICAN COURT LAW REPORT VOLUME 4 (2020)

The Court notes that, pursuant to Article 3(1) of the Protocaol, it has
jurisdiction over “all cases and disputes submitted to it concerning
the interpretation and application of the Charter, this Protocol and
any other relevant human rights instrument ratified by the States
concerned”.

The Court considers that in order for it to have material jurisdiction,
it suffices that the rights which are alleged have been violated be
protected by the Charter or by any other human rights instrument
ratified by the State concerned.*

The Court notes in this case that the Application contains
allegations of violations of rights protected by Articles 26, 7,
22(1) 23(1) of the Charter and Article 10(2) of ACDEG. With
regard to ACDEG, specifically, the Court recalls its position that
this Convention constitutes a human rights instrument and thus,
the Court has the competence to examine applications alleging
violations of its provisions.®

The Court accordingly concludes that it has material jurisdiction
and therefore rejects the objection raised by the Respondent
State.

Other aspects of jurisdiction

Having found that there is nothing on the record to indicate that
it does not have jurisdiction with respect to the other aspects of
jurisdiction, the Court concludes that it has:

i. Personal jurisdiction, in so far as the Respondent State is a party
to the Charter, the Protocol and has deposited the Declaration
which allows individuals and non-governmental organisations to
bring cases directly before the Court. In this vein, the Court recalls
its earlier position that the Respondent State’s withdrawal of its
Declaration on 25 March 2020 does not have effect on the instant
Application, as the withdrawal was made after the Application was
filed before the Court.®

ii. Temporal jurisdiction, in so far as the alleged violations were
committed, in respect of the Respondent State, after the entry into
force of the applicable human rights instruments.

Franck David Omary & ors vUnited Republic of Tanzania, (ruling on admissibility)
(28 March 2014) 1 AfCLR 371, §74; Peter Chacha v United Republic of Tanzania,
(ruling on admissibility) (28 March 2014) 1 AfCLR 413, §118.

Actions pour la Protection des Droits de 'Homme (APDH) v Céte d’Ivoire (merits
and reparations) (28 November 2016) 1 AfCLR 668, §§ 57-65 ; Suy Bi Gohoré
Emile & ors v Republic of Céte d’lvoire, ACtHPR, Application No 044/2019, (merits
and reparations) (15 July 2020),§ 45.

See paragraph 2 above.
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iii. Territorial jurisdiction, in so far as the facts of the case and the alleged

violations took place on the territory of the Respondent State.
Accordingly, the Court declares that it has jurisdiction to examine
the instant Application.

Preliminary objections

The Respondent State raises three objections, namely the
absence of a nexus between the present Application and
Applications No 021/2019 and 022/2019, the Applicant’s abuse
of the right of standing, and the Applicant’s lack of interest in
bringing this Application.

The Court notes that even if these objections are not grounded in
the Protocol and the Rules, as they raise issues of admissibility
outside the domain of Article 56, the Court is required to examine
them.

Objection based on the absence of a link between the
present Application and Consolidated Applications No
021/2019 and 022/2019

The Respondent State asserts that an additional application is
admissible only ifitis sufficiently connected to the main application.
In the absence of such a link, the additional application should be
declared inadmissible.

In this regard, it alleges that the present Application relates to the
law amending the Constitution while Consolidated Applications
Nos. 021/2019 and 022/2019 concerning the Beninese Criminal
Code and the annulment of Mr Lionel Zinsou’s conviction.
According to the Respondent State, there is no link between the
instant Application and these Consolidated Applications, thus, the
Application should be declared inadmissible.

The Applicant avers that the joinder of cases is at the Court’s
discretion and it can decide to join or not to join cases in the
interest of justice. He therefore argues that this objection should
be dismissed.

*x*%
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The Court notes that the joinder of the applications brought before
it is a matter for its discretionary assessment. It is not bound by
the title of an application.

In the present case, having found that Applications No 021/2019
and 022/2019 and the present Application are unrelated, the
Court applied its discretion and decided to treat the latter as an
application in its own right and to register it as such.
Consequently, the Court dismisses the Respondent State’s
objection in this regard.

Objection based on the abuse of the right to file
Application

The Respondent State submits that the Applicant has, under the
cover of anonymity, filed several applications to the Court in the
space of a few months using false documents and that all these
proceedings were initiated solely with the aim of using the Court
as a political forum. It therefore avers that the present Application
is abusive and should be declared inadmissible.

The Applicant submits that neither the Charter, the Protocol nor
the Court’s Rules lay down a maximum number of applications
which the Applicant is entitled to submit to the Court.

He asserts that the filing of several applications does not in
itself constitute an abuse of procedure capable of justifying
inadmissibility, insofar as the applications do not relate to the
same facts and subject-matter.

The Applicant further submits that such abuse can only be
established at the merits stage.

*k%

The Court notes that an application is said to be an abuse of court
process, among others, if it is manifestly frivolous or if it can be
discerned therefrom that an applicant filed it in bad faith contrary
to the general principles of law and the established procedures
of judicial practice. In this regard, it should be noted that the
mere fact that an applicant files several applications, does not
necessarily show a lack of good faith on the part of the applicant.
The Court further notes that the fact that an application was
prompted by reasons of political propaganda, even if it were
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established, would not necessarily render the application an
abuse of court process and that, in any event, that fact can only
be established after a thorough examination of the merits.

The Court therefore dismisses the respondent state’s objection
that the instant Application is an abuse of process abusive.

Objection based on lack of interest

The Respondent State contends that it is a principle that legal
action is conditioned by the capacity, standing and current,
legitimate, personal interest to act. It submits that since the
Applicant has failed to prove his interest in bringing proceedings,
the Application should be declared inadmissible.

The Applicant states that the Application relates to the Beninese
Constitution, in particular the right to vote of the citizens of that
country. He considers that it is in his interest to act in his capacity
as a national of that country.

*k%

The Court notes that under Article 5(3) of the Protocol, “the Court
may entitle relevant Non-Governmental Organisations (NGOs)
with observer status with the African Commission and individuals
to institute cases directly before it...".

The Court notes that these provisions do not require individuals
or NGOs to demonstrate a personal interest in an Application in
order to access the Court, especially in the case of public interest
litigation. The only precondition is that the Respondent State, in
addition to being a party to the Charter and the Protocol, should
have deposited the Declaration allowing individuals and NGOs
to file a case before the Court. This is also in cognisance of the
practical difficulties that ordinary African victims of human rights
violations may encounter in bringing their complaints before the
Court, thus allowing any person to bring applications to the Court
on others’ behalf without a need to demonstrate victimhood or a
direct vested interest in the matter.”

African Commission on Human and Peoples Rights, Communications 25/89, 47/90,
56/91, 100/9, World Trade Organisation Against Torture, Lawyers’ Committee
for Human Rights, Union Interafricaine des Droits de 'Homme, Les Temoins de
Jehovah (WTOAT) v Zaire, § 51.
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In the instant case, the Applicant is contesting the manner and
context under which the revision of the Beninese Constitution was
carried out. In this regard, the Court observes that the amendment
of laws such as the constitution, which is the supreme law of the
land,? is of particular interest to all citizens as it has a direct or
indirect bearing on their individual rights and the security and
well-being of their society and country. Accordingly, considering
that the Applicant himself is a citizen of the Respondent State and
that the revised provisions of the Constitution have a potential
impact on the right of every citizen to participate in the political
affairs of his country, it is evident that he has a direct interest in
the matter.

The Court therefore dismisses the Respondent State’s objection
on this point.

Admissibility

Article 6(2) of the Protocol provides that “The Court shall rule on
the admissibility of cases taking into account the provisions of
article 56 of the Charter.”

In accordance with Rule 50(1) of the Rules,® “the Court shall
ascertain the admissibility of an application filed before it in
accordance with Article 56 of the Charter, Article 6 (2) of the
Protocol and these Rules”.

Rule 50(2) of the Rules,® which in essence restates Article 56 of
the Charter, provides as follows:

Applications filed before the Court shall comply with all of the following
conditions:

a. Indicate their authors, even if the latter request anonymity;

b. Be compatible with the Constitutive Act of the African Union and with
the Charter;

c. Are not written in disparaging or insulting language directed against
the State concerned and its institutions or to the African Union;

d. Are not based exclusively on news disseminated through the mass
media;

e. Are sent after exhausting local remedies, if any, unless it is obvious
that the procedure is unduly prolonged;

f.  Are submitted within a reasonable time from the date local remedies
were exhausted or from the date the Commission is seized with the

See Article 3, Constitution of the People’s Republic of Benin of 11 December 1990.
Formerly Rule 40 of the Rules of 2 June 2010.
Ibid.
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matter;

Do not deal with cases which have already been settled by those
States involved in accordance with the principles of the Charter of
the United Nations, the Constitutive Act of the African Union or the
provisions of the Charter.

The Court notes that the compliance of the present Application
with the conditions set out in Rule 50(2) of the Rules is not disputed
by the Parties. However, the Court must examine whether these
conditions are met.

vi.

The Court notes that the condition set out in Rule 50(2)(a) of the
Rules has been met, as the Applicant has clearly indicated his
identity even though the Court granted anonymity.

The Court also finds that the Application is compatible with the
Constitutive Act of the African Union and the Charter in so far as it
relates to allegations of violations of human rights enshrined in the
Charter and therefore complies with Rule 50(2) (b) of the Rules of
Court.

The Court observes that the Application is not drafted in disparaging
or insulting language and thus, meets the requirement specified in
Rule 50(2) (c) of the Rules of Court.

The Court observes that the present Application is not based
exclusively on news disseminated by the mass media but rather
concerns legislative provisions of the Respondent State, and
therefore satisfies the requirement set out in Rule 50(2)(d) of the
Rules.

The Court notes that the Application was filed before the Court after
Law No. 2019-40 of 31 October 2019 revising the Constitution was
enacted following decision DCC 2019-504 of 6 November 2019
of the Constitutional Court of the Respondent State in conformity
with Article 114 of the Beninese Constitution'" which is the highest
jurisdiction of the State in constitutional matters. There is nothing in
the file indicating that the Applicant had any other ordinary judicial
remedy within the legal system of the Respondent State that he could
have pursued to get redresses to his grievances. Consequently, the
Court finds that the Applicant has exhausted local remedies and
therefore the Application complies with Rule 50(2) (e) of the Rules.

The Court further notes that following the decision DCC 2019-504
of the Constitutional Court dated 06 November 2019, the disputed
law was promulgated on 7 November 2019 and published on 13
November 2019. The Application was filed before the Court on
14 November 2019, that is, eight (8) days after the Constitutional
Court rendered its decision. The Court is of the view that there is no
unreasonable delay on the part of the Applicant in this regard and

Constitution of 11 December 1990.
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thus, holds that the Application was filed within a reasonable time in
accordance with Rule 50(2)(f) of the Rules.'

vii. Lastly, the Court notes that the present Application does not concern
a case that has already been settled by the Parties in accordance
with either the principles of the Charter of the United Nations, the
Constitutive Act of the African Union, or the provisions of the Charter
or any legal instrument of the African Union. It therefore fulfils the
condition set out in Rule 50(2)(g) of the Rules

In light of the foregoing, the Court concludes that the Application

meets all the admissibility requirements set out in Article 56 of the

Charter and Rule 50(2) of the Rules of Court.

The Court accordingly declares the Application admissible.

Merits

The Applicantalleges the violations of (A) the right to independence
of the constitutional court, (B) the right to impartial constitutional
court, (C) principle of national consensus, (D) right to information,
(E) the right to economic, social and cultural development, and
the right to peace and security.

Alleged violation of the obligation to guarantee the
independence of the Constitutional Court

The Applicant submits that the lack of independence of the
Constitutional Court lies in the brevity and renewable nature of
the judges’ mandate and a lack of financial autonomy.

The Respondent State makes no observations on this point.

*k%

Article 26 of the Charter provides that “State Parties to the present
Charter shall have the duty to guarantee the independence of the
courts (...)".

The Court notes that the independence of the judiciary is one
of the fundamental pillars of a democratic society. The notion

Christopher Jonas v United Republic of Tanzania (merits) (28 September 2017),
2 AfCLR 105, § 52; Norbert Zongo & ors v Republic of Burkina Faso, (ruling on
preliminary measures) (21 June 2013), 1 AfCLR 204, §121.
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of judicial independence essentially implies the ability of courts
to discharge their functions free from external interference and
without depending on any other government authority.

It should be noted that judicial independence has two main limbs:
institutional and individual. Whereas institutional independence
connotes the status and relationship of the judiciary with the
executive and legislative branches of the government, individual
independence pertains to the personal independence of judges
and their ability to perform their functions without fear of reprisal.'
The obligation to guarantee the independence of courts in Article
26 of the Charter thus includes both institutional and individual
aspects of independence.

The Court observes that institutional independence is determined
by reference to factors such as: the statutory establishment
of judiciary as a distinct organ from the executive and the
legislative branches with exclusive jurisdiction on judicial
matters, its administrative independence in running its day to
day function without inappropriate and unwarranted interference,
and provision of adequate resources to enable the judiciary to
properly perform its functions.” On the other hand, individual
independence is primarily reflected in the manner of appointment
and tenure security of judges, specifically the existence of clear
criteria of selection, appointment, duration of term of office, and
the availability of adequate safeguards against external pressure.
Individual Independence further requires that States must ensure
that judges are not transferred or dismissed from their job at the
whim or discretion of the executive or any other government
authority'® or private institutions.

The Court notes that the Constitutional Court in the Respondent
State is created pursuant to Article 114 of the Constitution as a
regulatory body of all other public institutions with the highest
jurisdiction on constitutional matters."” Similar to countries with

Action pour la protection des droits de I'homme v Céte d’lvoire, (merits and
reparations) (18 November 2016) 1 AfCLR 697, § 117. See also Dictionary of
international public Law, Jean Salmon, Brulyant, Bruxelles, 2001, p. 562 and 570.

African Commission on Human and Peoples’ Rights, Guidelines and principles
on the right to fair trial in Africa, § 4 (h) (i)., See also Principles 1-7, UN Basic
Principles on the Independence of the Judiciary, General Assembly Resolutions
40/32 of 29 November 1985 and 40/146 of 13 December 1985.

Ibid.

Ibid. See also ECHR, Campbell and Fell, §78, Judgment of 28 June 1984; Incal v
Turkey, Judgment of 9 June 1998, Reports 1998-1V, p. 1571, §65.

Article 114 of the Constitution of Benin of 11 December 1990
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Francophone tradition, it is not part of the structure of regular
courts but is placed outside a separate judicial institution distinct
from the legislative and executive organs.'®

The Court further observes that in addition to the Constitution,
the Respondent State’s Law No. 91-009 of 4 March 1991 on the
Organic Law on the Constitutional Court contains provisions that
ensure administrative and financial autonomy of the Constitutional
Court."

As far as its institutional independence is concerned, it is thus not
apparent either from the Constitution or from the organic law of
the Constitutional Court that it may be subject to direct or indirect
interference or that it is under the subordination of any power or
parties when exercising its jurisdictional function.

Consequently, the institutional independence of the Constitutional
Court of the Respondent State is guaranteed.

As regards individual independence, Article 115 of the Constitution
of the Respondent State stipulates that the Constitutional Court
shall be composed of seven judges appointed for a period of five
(5) years renewable once, four of whom shall be appointed by
the Office of the National Assembly and three by the President of
the Republic. It requires that the Judges must have the required
professional competence, good morality and great probity. The
Constitution also stipulates that judges are irremovable for the
duration of their term of office and may not be prosecuted or
arrested without the authorization of the Constitutional Court itself
and the Office of the Supreme Court sitting in joint session except
in cases of flagrant offence.

The Court observes that while it is true that the prohibitions in
Article 115 against removability and unwarranted prosecution
and the requirements of professional and ethical qualifications of
members of the Constitutional Court, to some extent, guarantee
individual independence, the same cannot be said about the
renewable nature of their term. This is exacerbated by the fact
that there is no provision in Beninese law stipulating the criteria
for renewal or refusal to renew the term of office of the judges
of the Constitutional Court. The President and the Bureau of the

L Favoreu Les Cours constitutionnelles (1986) Paris, PUF, Collection Que Sais-je?
18-19.

Article 18 of the same law, for example, stipulates that: “On the proposal of
the President of the Constitutional Court, the appropriations necessary for the
functioning of the said Court shall be entered in the National Budget. The President
of the Court shall be the Authorising Officer for expenditure”.
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National Assembly retain the discretion to renew their mandate.
Indeed, for judges who are appointed, the renewable nature of the
term of office, which depends on the discretion of the President
of the Republic and the Bureau of the National Assembly, does
not guarantee their independence,? especially as the President
is empowered by law to refer cases to the Constitutional Court.?’
In view of the foregoing, the Court is of the opinion that the
renewable nature of the mandate of the Judges of the Constitutional
Court of the Respondent State in the circumstances of this case,
compromises their independence.

The Court concludes that the independence of the Constitutional
Court is not guaranteed and, therefore, the Respondent State has
violated Article 26 of the Charter.

Alleged violation of the Respondent State’s obligation
to guarantee the impartiality of the Constitutional Court

The Applicant states that the impartiality of a judicial body is
essential for the parties. It must be free from personal bias or
prejudice and offer sufficient guarantees of objectivity.

He alleges that the Constitutional Court is a biased institution
because its President, Mr Joseph Djogbenou, is close to the
President of the Republic of Benin, he participated in his capacity
as Minister of Justice in previous attempts to draft revisions to
the Constitution, explained the merits of these revisions and
defended them before Parliament.

He further states that the President of the Constitutional Court wore
the double hat of a rapporteur and presiding judge who declared
the constitutional revision in conformity with the constitution.

The Applicant argues that Mr Djogbenou’s impartiality affects
the Constitutional Court as a whole and that, consequently, the
Constitutional Court could only issue a decision of conformity with
this revision, the text of which violates his alleged fundamental
rights.

D. Rousseau, la Justice constitutionnelle en Europe, Paris, Montchrétien, 1992,
“The non-renewable nature of a term of office is a guarantee of independence
because the appointing authorities cannot exchange a good decision for
appointments and the judges themselves have no interest in seeking favours from
these authorities”.

Article 121 allows the President of the Republic refer cases to the Constitutional
Court.
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The Applicant concludes that decision DCC 2019-504 of 6
November 2019 violates the principle of the impartiality of courts
and tribunals enshrined in Articles 7(1) (d) of the Charter.

The Respondent State asserts that the integrity of the
Constitutional Court of Benin does not suffer from any contention.
It is composed of magistrates, professors and legal practitioners
whose competence, experience and independence are
recognised.

It further argues that constitutional review is carried out in collegial
formation. Suspicions of bias as well as the statements of one
member cannot prejudge the conduct of the Court as a whole. In
any case, the Applicant does not prove bias.

*k*

Article 7 of the Charter provides that:
1. Every individual shall have the right to have his cause heard. This
right includes:

d. the right to be tried within a reasonable time by an impartial court;

The Court observes that the concept of impartiality is an important
component of the right to a fair trial. It signifies the absence of
bias, or prejudice and requires that “judges must not harbour
preconceptions about the matter put before them, and that they
must not act in ways that promote the interests of one of the
parties”.??

The Court notes that a judicial authority must offer sufficient
guarantees to exclude any legitimate doubt throughout the judicial
process.? However, the Court recalls its previous decision on this
point where it observed that:

...the impartiality of a judge is presumed and undisputable evidence is
required to refute this presumption. In this regard, the Court shares the
view that “the presumption of impartiality carries considerable weight,
and the law should not carelessly invoke the possibility of bias in a judge”
and that “whenever an allegation of bias or a reasonable apprehension of

Human Rights Committee, Communication No. 387/1989, Arvo O. Karttunen v
Finland (Views adopted on 23 October 1992), in UN Doc. GAOR, A/48/40(vol. II),
§7.2.

Alfred Agbesi Woyome v Republic of Ghana, ACtHPR, Application 001/2017,
(merits and reparations), (Judgment of 28 June 2019), § 128.
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bias is made, the adjudicative integrity not only of an individual judge but
the entire administration of justice is called into question. The Court must,
therefore, consider the matter very carefully before making a finding.?*
Accordingly, the Court notes that a mere allegation of impartiality
of ajudicial authority is not sufficient and any subjective perception
by a party of the existence of bias on the part of a judge should be
justified and substantiated by credible evidence.

In the instant case, the Court notes the Applicant’s allegation
that Mr Djogbenou is a friend of the President of the Republic
and that he had defended the revision of the Constitution while
he was a Minister of Justice, a fact which in the Applicant’s
opinion, is sufficient to consider him partial and by extension, the
Constitutional Court.

The Court further notes that Mr Djogbenou’s friendship with the
President of the Republic is not contested by the Respondent
State. However, the Applicant has not proved that the statements
and opinions made in 2017 by Mr Djogbenou in his capacity as
a Minister of Justice concern the same points disputed in the
context of the constitutional revision of 31 October 2019.

The Court understands that Mr Djogbenou’s previous involvement
in the revision of the Constitution, which is not disputed by
the Respondent State, might have created the possibility of
appearance of bias. This is particularly true considering that he
was the one who drafted the majority decision. However, he
was only one among other judges of the Court who sat on the
Bench to consider the matter and his previous involvement in the
revision process does not necessarily demonstrate the existence
of preconceived bias on his part. In fact, the Applicant has not
adduced any evidence to this effect or to prove that Mr Djogbenou
had in any way, imposed his opinions on the other members of
the Court.

In view of the above, the Court concludes that the Respondent
State has not violated the Applicant’s right to impartial tribunal, as
required by Article 7(1)(d) of the Charter.

Alleged violation of the principle of national consensus
The Applicant asserts that the law revising the Constitution has

not been supported by a significant part of the Beninese people
and is therefore not consensual.

Ibid.
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He argues that in fact, at the end of the crisis resulting from
the legislative elections of 28 April 2019, the President of the
Republic convened on 10, 11 and 12 October 2019, a meeting
called “political dialogue” in the absence of the most significant
opposition political parties.

At the end of this meeting, recommendations were adopted
and submitted to the President of the Republic, including the
organisation of early general elections in 2020 and 2021 preceded
by the tidying up of the political parties’ charter and the electoral
code. As part of the implementation of these recommendations, a
committee of experts was set up.

The report submitted by this committee to the President of the
Republic presented several legislative proposals along the lines
of the recommendations, excluding the revision of the constitution.
Further, he states that while the Beninese people were expecting
corrections to the electoral code and the charter of political
parties, a proposal to revise the constitution by ten (10) deputies
was presented to Parliament under emergency procedure
and adopted clandestinely on 1 November 2019 by a National
Assembly composed solely of deputies from the President’s party.
He argues that a national consensus cannot be reached in a one-
party parliament, especially as it suffers from a crisis of legitimacy
and lack of confidence on the part of the Beninese people.

The Applicant believes that, in accordance with human rights
instruments and the case law of the Constitutional Court, the
proposed revision should have been debated by the Beninese
people and adopted after a national consensus, or at the very
least put to a referendum, especially as it concerns 49 articles of
the Constitution, some of which infringe on the fundamental rights
of citizens and democratic change of government.

Finally, the Applicant states that the constitutional revision of 1
November 2019 is cyclical, unilateral and clandestine, and does
not comply with the requirements of Article 10(2) of the ACDEG.

The Respondent State argues that the initiative for the
constitutional revision belongs concurrently to the President of
the Republic and the National Assembly. The Parliament of Benin
has the right to intervene in all aspects of the constitution that
it deems appropriate to revise within the limits of constitutional
law and is not bound or limited by the scope or conclusions of a
sitting.
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It adds that a referendum is only one means of revision in the
same way as a parliamentary vote. Since the National Assembly
is the representation of the people, it follows that public debate
has taken place between the people through their representatives.

*k*

The Court emphasises that Article 10(2) of the ACDEG provides
that: “State Parties must ensure that the process of amending
or revising their Constitution is based on a national consensus
including, where appropriate, recourse to a referendum.

The Court notes that prior to the ratification of the African Charter
on Democracy, the Respondent State had established national
consensus as a principle of constitutional value through the
decision of the Constitutional Court DCC 06 - 74 of 08 July 2006,
in the following terms:

Even if the Constitution has provided for the modalities of its own revision,
the determination of the Beninese people to create a state based on the
rule of law and pluralist democracy, the safeguarding of legal security
and national cohesion require that any revision take into account the
ideals that presided over the adoption of the Constitution of 11 December
1990, particularly the national consensus, a principle with constitutional
value.

Furthermore, the same Constitutional Court has given a precise
definition of the term “consensus” through its decisions DCC 10
- 049 of 05 April 2010 and DCC 10 - 117 of 08 September 2010.
It states that:

Consensus, a principle with constitutional value, as affirmed by Decision
DCC 06 - 074 of 08 July 2006 (...) far from signifying unanimity, is first
and foremost a process of choice or decision without going through a
vote; (...) it allows, on a given question, to find, through an appropriate
path, the solution that satisfies the greatest number of people.

The Court observes that the expression “greatest number of
people” associated with the concept of “national consensus”
requires that the Beninese people be consulted either directly
or through opinion makers and stakeholders including the
representatives of the people if they truly represent the various
forces or sections of the society. This is however not the case
in the instant Application, since all the deputies of the National
Assembly belong to the presidential camp.
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From the record, it is apparent that Law No. 2019-40 of 7
November 2019 on constitutional revision was adopted under
summary procedure. A consensual revision could only have been
achieved if it had been preceded by a consultation of all actors
and different opinions with a view to reaching national consensus
or followed, if need be, by a referendum.

The fact that this law was adopted unanimously cannot
overshadow the need for national consensus driven by “the ideals
that prevailed when the Constitution of 11 December 1990% was
adopted” and as provided under Article 10(2) of the ACDEG.
Therefore, the constitutional revision?® was adopted in violation of
the principle of national consensus.

Consequently, the Court declares that the constitutional revision,
which is the subject of Law No. 2019-40 of 7 November 2019, is
contrary to the principle of consensus as set out in Article 10(2)
of the ACDEG.

The Court therefore concludes that the Respondent state violated
Article 10(2) of the ACDEG.

Alleged violation of the right to information

The Applicant submits that the State is obliged, through its various
structures and institutions to guarantee to everyone access to
sources of information, particularly public ones. The State services
responsible for this task undertake to provide any information, to
communicate any document and to ensure that, if necessary, a
press kit is compiled and made available to professionals on any
subject of legitimate public interest.

The Applicant asserts that the amending law was not disclosed
before its adoption by the national representation. Even after the
examination of its conformity with the Constitution and several
days after its promulgation, it was not on the official government
website, which prevented the people from appealing against the
said law to the Constitutional Court.

These include the dawn of an era of democratic renewal, the determination to
create a rule of law and a democracy in the defence of human rights, as mentioned
in the preamble to the constitution.

The following articles have been deleted: 46 and 47. The following articles have
been modified or created: 5, 15, 26, 41, 42, 43, 44, 45, 48, 49, 50, 52, 53, 54, 54-1,
56, 62, 62-1, 62-3, 62-4, 80, 81, 82, 92, 99, 11, 117, 119, 131, 132, 134-1, 134-2,
134-3, 134-4, 134-5, 134-6, 143, 145, 151, 151-1, 153-1, 153-2, 153-3, 157-1, 157-
2, 157-3, Title VI(I-1 and I-2) have been modified or created.



XYZ v Benin (judgment) (2020) 4 AfCLR 83 103

109. He submits that the Respondent State consequently violated the

110.

111.

112.

113.

114.

115.

27

28

right to information guaranteed by Article 9(1) of the Charter.
The Respondent State alleges that the right to information was
not violated insofar as the disputed law was promulgated in the
Official Gazette of the Republic of Benin.

*k*

The Court notes that Article 9(1) of the Charter provides that:
“Everyone has the right to information.”

The Court also notes that Article 9(1) of the Charter enshrines the
right to receive information in relation to the right to disseminate
and disseminate one’s opinions within the framework of laws and
regulations.?”

The Court concurs with the Applicant that every citizen in a
democratic country has the right to access information held by the
State. This right is considered necessary to ensure the respect
for the principle of transparent government, which requires that
the public has access to information to engage productive public
debate on the conduct of government business.

In the instant case, the issue before the Court for decision
is whether under the domestic legislation of Benin citizens
had access to information about the proposed revision of the
constitution, from the parliamentary debates before its adoption
and promulgation.

The Court notes in this case that pursuant to Article 86 of the
Constitution of Benin, the full record of the debates of the National
Assembly must be published in the Official Gazette of the Republic
of Benin.?®

Alex Thomas v United Republic of Tanzania, (merits) (20 November 2015) 1
AfCLR 482, § 154.

Art. 86: Assembly sessions are only valid when they are held in the normal venue
for sessions except in exceptional cases enshrined in the constitution. The entire
minutes of deliberations of the National Assembly shall be published in the National
Gazette.
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In addition, pursuant to Article 57 of the said Constitution, the
President of the Republic shall ensure the promulgation of laws
within fifteen days of their transmission to him by the President of
the National Assembly.?®

The Court notes that the domestic legislation of the Respondent
State guarantees the right to information. The question in these
circumstances is who bears the burden of proof when the
Applicant claims that the Respondent State has violated his right
to information.

The Court notes that itis the responsibility of the Respondent State
to ensure publication of the debates in the National Assembly
relating to a proposal or draft law and its promulgation in the
official gazette. Thus, in this circumstance, the burden of proof on
whether or not citizens have enjoyed their right to information lies
with the State.

The Court observes that the Respondent State does not dispute
the allegation that the draft revision of the Basic Law has not
been disseminated among the population in order to enable it
to form an opinion and participate in the debate on the proposed
amendments.

The Court further notes that the Respondent State does not
adduce evidence to show that the debates were published in the
Official Gazette.

The Court therefore concludes that the Respondent State violated
the Applicant’s right to information guaranteed under Article 9 of
the Charter.

Allegation violation of the right to economic, social and
cultural development

The Applicant maintains that the Respondent State violates the
right to economic, social and cultural development enshrined
in Article 23(1) of the Charter by adopting a non-consensual
constitutional revision which unbalances and divides the Benin
society. He alleges that this situation is likely to disrupt the
fundamentals of the economic, social and cultural development
of his country that the people of Benin have toiled to put in place
since the establishment of democracy in 1990.

Article 57: The President of the Republic at the behest of current laws and the
members of the National Assembly. He is charged with promulgating laws within
15 days after they are tabled before him by the Speaker of the National Assembly.
This dateline is reduced to 5 days in cases of emergencies declared by the National
Assembly.
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. The Respondent State did not comment on this point.

*k*

. Article 22(1) of the Charter provides:

1. All peoples have the right to their economic, social and cultural
development, with strict respect for their freedom and identity, and
to the equal enjoyment of the common heritage of humanity.

. The Court notes that the right to development is an inalienable
human right by virtue of which every human person and all
peoples have the right to participate in and to contribute to
economic, social and cultural development in which the political
development is a part.*°

In the instant case, the Court found that the Respondent State
violated fundamental human rights, in particular a constitutional
revision outside the process of national consensus which was
prevailing during the adoption of the constitution of Benin in 1990.
The Court is of the opinion that this situation may constitute a
major disruption of the economic, social and cultural development
of Benin.

The Court therefore concludes that the Respondent State has
violated the right to economic, social and cultural development,
protected by Article 22(1) of the Charter.

Alleged violation of the right to peace and national
security

The Applicant argues that the constitutional revision adopted
outside of democratic rules, the rule of law and respect for human
rights, threatens the peace of the people of Benin.

The Applicant therefore considers that the Respondent State
violated the right to peace and national security protected by
Article 23(1) of the Charter.

The Respondent State did not comment on this point.

*k%k

UN General Assembly, Declaration on the right to the development 41/128.
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Article 23(1) of the Charter states that “Peoples have the right to
peace and security, both nationally and internationally”.

The Court observes that peace symbolizes the absence of worry,
turmoil, conflict or violence. Its symbiosis with security contributes
to social well-being. Indeed, the assurance of living without
danger, without the risk of being affected in its physical integrity
and its heritage gives citizens the confidence of national stability.
When considering respect for human rights as a tool for preventing
the right to peace, it is necessary to take into account the full
range of rights, not just civil and political rights. Discrimination and
inequality can lead to significant human rights violations and thus
pose a direct threat to peace.®

In the present case, the Court has already concluded that the
Respondent State has violated Article 10(2) of ACDEG by
presenting and adopting a revision of the fundamental law of
Benin without a national consensus, thus putting aside a large
segment of the population of Benin who may not identify with the
said law.

This context thus poses a threat to the peace and stability of
Benin and the security of Benin citizens.

The Court concludes that the respondent State violated the right
to peace and security protected by Article 23(1) of the Charter.

Reparations

Article 27(1) of the Protocol provides that:

If the Court finds that there has been a violation of a human or peoples’
right, it shall make appropriate orders to remedy the violation, including
the payment of fair compensation or reparation.

The Court recalls its previous judgments on reparation® and
reaffirms that, in considering claims for compensation for damage
resulting from human rights violations, it takes into account the
principle that the State found to be the author of an internationally
wrongful act is under an obligation to make full reparation for
the consequences so as to cover all the damage suffered by the
victim.

Report of the UN High Commission for Human Rights, “Early warning and
economic, Social and Cultural rights, 13 May 2016, E/2016/58, available at https://
digitallibrary.un.org/record/833331/files/E_2016_58-FR.pdf

Beneficiaries of late Norbert Zongo, Abdoulaye Nikiema alias Ablassé, Ernest
Zongo and Blaise llboudo and Mouvement Burkinabé des droits de 'homme et des
peuples v Burkina Faso, (reparations) (5 June 2015) 1 AfCLR 265, § 22; Lohé Issa
Konaté v Burkina Faso, (reparations) (3 June 2016) 1 AfCLR 359, § 15.
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The Court also takes into account the principle that there must be
a causal link between the violation and the alleged harm and that
the burden of proof rests with the Applicant, who must provide the
information to justify his or her claim.33

The Court also established that “reparation must, as far as
possible, erase all the consequences of the unlawful act and
re-establish the state that would probably have existed had the
unlawful act not been committed”. In addition, reparation measures
must, depending on the particular circumstances of each case,
include restitution, compensation, rehabilitation of the victim and
measures to ensure that the violations are not repeated, taking
into account the circumstances of each case.®

Furthermore, the Court reiterates that it has already established
that reparation measures for harm resulting from human rights
violations must take into account the circumstances of each case
and the Court’'s assessment is made on a case-by-case basis.*

Reparations requested by the Applicant

The Applicant submits that the violations of his rights by the
Respondent State caused him moral suffering insofar as he was
prevented from standing as an independent candidate in the local
elections of 2020 as a result of the non-consensual revision of
the constitution which prohibits the participation of independent
candidates in local and parliamentary elections.

He seeks an order that the Respondent State pay him the sum of
one billion (1,000,000,000) CFA francs as damages.

The Respondent State did not make any observations on this
point.

*k%

The Court recalls its case-law according to which there is a
presumption of moral damage suffered by an applicant once the

Reverend Christopher Mtikila v Tanzania, (reparations) (13 June 2014) 1 AfCLR
74, 8§ 31.

Ingabire Victoire Umuhoza v Republic of Rwanda, (reparations) (7 December
2018) 2 AfCLR 202, § 20.

Ibid, §22.
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Court has found a violation of his rights, so that it is no longer
necessary to seek evidence to establish the link between the
violation and the damage. The Court has also held that the
assessment of the amounts to be awarded as compensation for
non-pecuniary damage should be made on the basis of equity,
taking into account the circumstances of each case.*

The Court observes that the amount in respect of reparation to be
awarded to the Applicant in the present case must be assessed
in light of the degree of moral prejudice he must have suffered by
not participating in the elections as an independent candidate.

In the present case, the Court finds that the non-pecuniary
damage suffered by the Applicant results from the violation of
Articles 9(1), 22(1) and 23(1) of the Charter and Article 10(2) of
the ACDEG by Law No. 2019-40 of 7 November 2019 revising the
Constitution of Benin.

The Court has also held that “the finding of the above-mentioned
violations by the Respondent State is in itself already a form
of reparation for the non-pecuniary damage suffered by the
Applicant.””

In view of all these considerations the Court exercising its
discretion, awards the Applicant compensation for the non-
pecuniary damage he personally suffered a token amount of one
(1) CFA franc.

Respondent State’s counter-claim

The Respondent State contends that the proceedings brought by
the Applicant before the Court in this case are abusive, lacking
any serious grounds. It contends that the Applicant brought
the proceedings before the Court with the sole aim of harming
it. Accordingly, it prays the Court to order the Applicant to pay
it the sum of one billion (1,000,000,000) CFA francs by way of
damages.

The Applicant contests the Respondent State’s claim for
reparations. He contends that the proceedings which he brought
against the latter before the Court are justified and prays the
Court to dismiss the Respondent State’s counterclaim.

Ibid; Beneficiaries of late Norbert Zongo & ors v Burkina Faso § 61.
Zongo & ors v Burkina Faso, (reparations) (5 June 2015) 1 AfCLR 265, §66.
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*x*

The Court observes that the record shows that the Respondent
State’s counterclaim is based on the allegation that the Applicant
abused his right of referral to the Court.

The Court notes, however, that it has not established that the
Application lacks merit as the Respondent State asserts. Indeed,
it found violations of the Applicant’s rights. Moreover, the Court
observes that the Respondent State has not submitted any
evidence for it to uphold its counterclaim. Furthermore, the fact
that a judgment against the Respondent State is rendered by the
Court, even though this may adversely affect its image, does not,
per se, entitle the Respondent State to make a counterclaim. The
Court therefore finds that the Applicant did not abuse his right to
institute legal proceedings.

155. Consequently, the Court concludes that this claim is unfounded
and dismisses it.

X. Costs

156. Neither party made submissions on costs.

*%k%

157. Rule 32(2) of the Rules provides that “Unless the Court decides
otherwise, each party shall bear its own costs”.

158. In light of the above provisions, the Court decides that each Party
shall bear its own costs.

XIl. Operative part

159. For these reasons,

The Court,

Unanimously,

On jurisdiction

Dismisses the objections to its material jurisdiction;
Declares that it has jurisdiction.
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On preliminary objections
iii. Dismisses the preliminary objections ;
iv.  Declares the Application admissible.

On admissibility
v.  Declares the Application admissible.

On merits

vi. Finds that the Respondent state has violated the obligation to
guarantee the independence of the courts provided for in Article
26 of the Charter

vii. Holds that the Respondent State has violated the obligation
to ensure that the process of amendment or revision of its
constitution reposes on national consensus, as set forth in Article
10(2) of the ACDEG;

viii. Declares that the Respondent State has violated the right to
information enshrined in Article 9(1) of the Charter;

ix. Holds that the Respondent State violated the right to peace and
the right to economic, social and cultural development protected
by Articles 22(1) and 23(1) of the Charter;

X.  Finds that the right to an impartial tribunal guaranteed under
Article 7(1) has not been violated.

On reparations

On pecuniary reparations

xi.  Orders the Respondent State to pay the Applicant the sum of one
(1) CFA franc as a token amount for the moral damage he has
suffered;

xii. Dismisses the Respondent State’s counterclaim for reparation.

On non pecuniary reparations

xiii. Orders the Respondent State to take all legislative and regulatory
measures to guarantee the independence of the Constitutional
Court, in particular with regard to the process for the renewal of
their term of office;

xiv. Orders the Respondent State to take all measures to repeal Law
No. 2019-40 of 1 November 2019 amending Law No. 90-032 of 11
December 1990 on the Constitution of the Republic of Benin and
all subsequent laws, in particular Law 2019-43 of 15 November
2019 on the Electoral Code, and to comply with the principle of
national consensus set forth in Article 10(2) of the ACDEG for all
other constitutional revisions;

xv. Orders that these measures be undertaken before any election.
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On implementation and reporting

xvi. Orders the Respondent State to submit to the Court, within three
(3) months of the date of notification of this Judgment, a report on
the implementation of paragraphs xi to xv of this operative part.

On costs

xvii. Decides that each Party shall bear its own costs.
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Mwita v Tanzania (provisional measures) (2020) 4 AfCLR
112

Application 012/2019, Ghati Mwita v United Republic of Tanzania

Order (provisional measures), 9 April 2020. Done in English and French,
the English text being authoritative.

Judges: ORE, KIOKO BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, and ANUKAM

Recused under Article 22: ABOUD

The Applicant, who was convicted and sentenced to death for murder,
brought this action alleging that the domestic courts based her conviction
on insufficient and unreliable evidence therefore, the Respondent State
had violated her rights in articles 4, 7 and 20 of the African Charter. The
Applicant requested for provisional measures to prevent her execution
pending determination of her case. The Court granted the provisional
measures requested.

Jurisdiction (withdrawal of Article 34(6) Declaration has no retroactive
effect, 4, prima facie jurisdiction, 14)

Provisional measures (discretionary remedy, 20; extreme gravity,
urgency and irreparable harm, 21)

I. The Parties

1.  Ghati Mwita (hereinafter referred to as “the Applicant) is a national
of the United Republic of Tanzania (hereinafter referred to as
“the Respondent State”). She is currently imprisoned at Butimba
Central Prison, Mwanza, within the Respondent State.

2. The Respondent State became a Party to the African Charter
on Human and Peoples’ Rights (hereinafter referred to as
“the Charter’) on 21 October 1986 and to the Protocol on 10
February 2006. It deposited, on 29 March 2010, the Declaration
under Article 34(6) of the Protocol through which it accepts the
jurisdiction of the Court to receive cases directly from individuals
and non-governmental organisations.

3.  On 21 November 2019, the Respondent State deposited, with
the African Union Commission, an instrument withdrawing its
Declaration under Article 34(6) of the Protocol.
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Effect of Respondent State’s withdrawal of the Article
34(6) Declaration

The Court recalls that in Ingabire Victoire Umuhoza v Rwanda,’
it held that the withdrawal of a Declaration deposited pursuant to
Article 34(6) of the Protocol does not have any retroactive effect
and it also has no bearing on matters pending prior to the filing of
the instrument withdrawing the Declaration, as is the case of the
present Application. The Court also confirmed that any withdrawal
of the Declaration takes effect twelve (12) months after the
instrument of withdrawal is deposited.

In respect of the Respondent State, therefore, having deposited
its instrument of withdrawal on 21 November 2019, its withdrawal
of the Article 34(6) Declaration will take effect on 22 November
2020.

Subject of the Application

On 24 April 2019 the Applicant, acting in person, filed an Application

in which she alleges that the Respondent State has violated her

rights under Articles 4, 7 and 20 of the Charter. Specifically, the

Applicant alleges that the Respondent State’s courts erred in

basing her conviction on insufficient and unreliable evidence.

It emerges from the Application that on 19 September 2011, the

High Court of Tanzania sitting at Mwanza convicted the Applicant

of murder and sentenced her to death. On 11 March 2013, the

Court of Appeal, sitting at Mwanza, upheld the sentence of the

High Court. On 19 March 2015, the Court of Appeal dismissed the

Applicant’s application for review of its earlier decision.

On 29 October 2019, the Applicant, through her Court appointed

counsel, filed a Request for Provisional Measures in which she

prays the Court:

“a. To order that the Respondent State shall not carry out the execution
of the Applicant while her application remains pending before the
Court;

b. An order that the Respondent shall report to the Court within
thirty (30) days of the interim order on the measures taken for its
implementation.”

(2016) 1 AfCLR 562 § 67.
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Summary of the Procedure before the Court

On 10 May 2019, the Registry requested the Applicant to file
further pertinent documents or information in support of her
Application.

On 16 August 2019, the Applicant filed further documents in
support of her Application.

On 30 September 2019, the Court, suo motu, granted the
Applicant legal aid under its Legal Aid Scheme.

The request for provisional measures, which was filed on
29 October 2019, was served on the Respondent State on
23 January 2020. The Respondent State was given fourteen
(14) days within which to file its Response but it did not file any
Response.

Jurisdiction

In dealing with any Application filed before it, the Court must
conduct a preliminary examination of its jurisdiction, pursuant to
Articles 3 and 5 of the Protocol.

Nevertheless, for the purpose of issuing an Order for Provisional
Measures, the Court need not establish that it has jurisdiction on
the merits of the Application, but must simply satisfy itself that it
has prima facie jurisdiction.?

Article 3(1) of the Protocol stipulates that: “The jurisdiction of
the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this
Protocol and any other relevant Human Rights instrument ratified
by the States concerned”.

The Court notes that the alleged violations, subject of the present
Application, are in respect of the rights protected under Articles 4,
7 and 20 of the Charter, an instrument to which the Respondent
State is a party. The Court, therefore, holds that it has material
jurisdiction to hear the Application.

In light of the foregoing, the Court is satisfied that it has prima
facie jurisdiction to hear the Request.

See, Application 002/2013.0rder of 15/03/2013 (Provisional Measures), African
Commission on Human and Peoples’ Rights v Libya § 10; Application 006/2012.
Order of 15/03/2013 (Provisional Measures), African Commission on Human and
Peoples’ Rights v Kenya § 16, and Application 020/2019. Order of 2/12/2019, Komi
Koutche v Republic of Benin § 14.
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On the provisional measures requested

The Applicant submits that she is on death row and there exists
a situation of extreme gravity as well as irreparable harm if the
death penalty is implemented. The Applicant further submits that
even though the Respondent State has observed a moratorium
on the death penalty since 1994, there is nothing stopping it
from recommencing executions of persons sentenced to death.
The Applicant thus submits that the moratorium “does not take
away the gravity of the matter at hand and irreparable harm may
be occasioned to the Applicant in case the Respondent State
reverses its moratorium on the death penalty.”

The Court recalls that in accordance with Article 27(2) of the
Protocol and Rule 51(1) of the Rules, it is empowered to order
provisional measures “in cases of extreme gravity and urgency,
and when necessary to avoid irreparable harm to persons”, and
“which it deems necessary to adopt in the interest of the parties
or of justice.”

Notably, it lies with the court to decide in each case whether, in light
of the particular circumstances, it must exercise the jurisdiction
conferred upon it by the afore-cited provisions.®

In the present case, the Court notes that the implementation of
the death penalty, with its irreversible character, could cause the
Applicant irreparable harm and render nugatory any finding by the
Court on the merits of the Application. The Court thus finds that a
situation of extreme gravity and urgency exists necessitating the
adoption of provisional measures to avoid irreparable harm to the
Applicant.

The Court, therefore, decides to exercise its powers under Article
27(2) of the Protocol, and also Rule 51(1) of the Rules, to order
the Respondent State to stay the execution of the Applicant’s
death sentence pending its determination of the Application on
the merits.

Armand Guehi v United Republic of Tanzania (Provisional Measures) (2016) 1
AfCLR 587 § 17.
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23. For the avoidance of doubt, this Order is necessarily provisional
in nature and in no way prejudges the findings the Court might
make as regards its jurisdiction, admissibility of the Application,
and the merits of the Application.

Vil. Operative part

24. For these reasons:

The Court,

Unanimously, orders the Respondent State to:

i.  Stay execution of the death sentence handed down against the
Applicant, pending the Court’s determination of the Application on
merits; and

ii. Report to the Court within Sixty (60) days of receipt of this Order,
on the measures taken to implement it.
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117

Application 027/2020, Sébastien Germain Marie Aikoue Ajavon v
Republic of Benin

Ruling (provisional measures), 27 November 2020. Done in English and
French, the French text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD

The Applicant, who was facing criminal proceedings before a specialised
national court, brought this action to challenge his indictment which had
been upheld by an appellate chamber of the specialised criminal court.
Along with the main action, the Applicant filed this request for provisional
measures to stay the judgment indicting him. The Court dismissed the
application for provisional measures.

Jurisdiction (prima facie, 14; withdrawal of Article 34(6) Declaration, 17)

Provisional measures (application when domestic appeal has
suspensive effect, 30)

The Parties

Mr. Sébastien Germain Marie Aikoué Ajavon (hereinafter referred
to as “the Applicant”) is a national of Benin. He challenges the
criminal proceedings brought against him before the Court of
Repression of Economic Offences and Terrorism (hereinafter
referred to as “the CRIET").

The Application is filed against the Republic of Benin (hereinafter
referred to as “the Respondent State”), which became party to
the African Charter on Human and Peoples’ Rights (hereinafter
referred to as “the Charter’) on 21 October 1986 and to the
Protocol to the African Charter on Human and Peoples’ Rights
on the Establishment of an African Court on Human and Peoples’
Rights (hereinafter referred to as “the Protocol”), on 22 August
2014. Furthermore, on 8 February 2016, the Respondent State
deposited the Declaration provided for under Article 34(6) of the
Protocol (hereafter referred to as “the Declaration”) through which
it accepted the jurisdiction of the Court to receive applications filed
by individuals and Non-Governmental Organisations. On 25 March
2020, the Respondent State deposited with the African Union
Commission an instrument withdrawing the said Declaration. The
Court has held that this withdrawal has no bearing on pending
cases and new cases filed before the withdrawal comes into
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1

effect, one year after its filing, that is, on 26 March 2021."
Subject of the Application

On 22 June 2020, the Application was filed together with a request
for provisional measures. In the said Application, the Applicant
states that a judicial inquiry for “forgery in public writing, complicity
in forgery and fraud” had been opened against him before the
CRIET; which comprises of investigation and trial chambers, and
these chambers have, first instance and appellate jurisdictions.
The Applicant states that the CRIET’s investigation chamber
rendered a first instance Judgment No. 21/CRIET/COM-1/2020
of 29 May 2020, dismissing part of the case against him and
referring him to the CRIET’s trial chamber. This decision was
confirmed by the investigation chamber’s Judgment on appeal,
No.003/CRIET/CA/SI of 18 June 2020. The Applicant claims to
have lodged an appeal in cassation on 18 June 2020 against the
judgment confirming the investigation chamber’s first Instance
judgment.

It is against this background that the Applicant seeks a stay of the
judgments delivered against him by CRIET and any subsequent
convictions, pending a decision by this Court, on his Application
on the merits.

Alleged violations

In the Application, the Applicant alleges:
i.  Violation of the right to a fair trial protected by Articles 7(1), 7(1)(a),
7(1)(c) of the Charter;

ii. Violation of the right to property protected by Article 14 of the Charter;
and

iii. Violation of the right to adequate housing enshrined in Articles 14, 16
and 18 of the Charter.

Summary of the Procedure before the Court

On 22 June 2020, the Applicant filed the Application together with
a request for provisional measures.

The Application and the request were served on the Respondent
State on 22 September 2020 for its Response on the merits within

Hongue Eric Noudehouenou v Republic of Benin, ACtHPR, Application 003/2020
Ruling of 5 May 2020 (provisional measures), §§ 4- 5 and corrigendum of 29 July
2020.
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sixty (60) days and observations on the request for provisional
measures within fifteen (15) days of receipt of the notification. The
documents were also transmitted to the other entities provided for
in Rule 42(4) of the Rules.

The Respondent State submitted its observations on the request
for provisional measures on 7 October 2020.

Prima facie jurisdiction

The Applicant asserts, pursuant to Articles 27(2) of the Protocol
and Rule 51 of the Rules,? that in matters of provisional measures,
the Court need not be satisfied that it has jurisdiction on the merits
of the case but merely that it has prima facie jurisdiction.
Referring further to Article 3(1) of the Protocol, the Applicant
asserts that the Court has jurisdiction in so far as he alleges
violations of rights protected by human rights instruments and as
the Republic of Benin has ratified the Charter and the Protocol
and made the Declaration provided for under Article 34(6).

The Respondent State has not made any observations on this
point.

*k%

Article 3(1) of the Protocol provides that “the jurisdiction of the
Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, the
Protocol and any other relevant human rights instrument ratified
by the States concerned”.

Rule 49(1) of the Rules?® provides that “the Court shall ascertain
its jurisdiction ... in accordance with the Charter, the Protocol and
these Rules”. However, with respect to provisional measures, the
Court need not ensure that it has jurisdiction on the merits of the
case, but only that it has prima facie jurisdiction.*

In the instant case, the rights alleged to have been violated by the
Applicant are all protected under Articles 7(1), 7(1)(a), 7(1)(c), 14,

Rules of 2 June 2010 (rule 59 of the rules of 25 September 2020).
Formerly, Rule 39(1) of the Rules of Court, 2 June 2010.

Komi Koutche v Républic of Benin, ACtHPR, Application 020/2019, Order of 2
December 2019 (provisional measures).
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16 and 18 of the Charter, an instrument to which the Respondent
State is a party.

The Court further notes that the Respondent State has ratified the
Protocol. It has also made the Declaration by which it accepted
the Court’s jurisdiction to receive applications from individuals
and Non-Governmental Organisations in accordance with Articles
34(6) and 5(3) of the Protocol read jointly.

The Court observes, as stated in paragraph 2 of this Ruling, that
on 25 March 2020 the Respondent State deposited the instrument
of withdrawal of its Declaration made in accordance with Article
34(6) of the Protocol. The Court has held that the withdrawal
of a Declaration has no retroactive effect® and has no bearing
on pending cases and new cases filed before the withdrawal
comes into effect, as is the case in the present matter. The Court
reiterated this position in Houngue Eric Noudehouenou v Republic
of Benin, and held that the Respondent State’s withdrawal of the
Declaration will take effect on 26 March 2021. Accordingly, the
Court concludes that said withdrawal does not affect its personal
jurisdiction in the present case.®

From the foregoing, the Court finds that it has prima facie
jurisdiction to hear the present Application.

Provisional measures requested

The Applicant seeks a stay of execution of Judgment No. 21/
CRIET/COM-1/2020 of 29 May 2020 of the CRIET Investigating
Chamber, confirmed by Judgment No. 003/CRIET/CA/SI of
18 June 2020 of the CRIET Appeals Chamber’s Investigating
Chamber and of any subsequent conviction pending examination
of the Application on the merits.

The Applicant submits that he is in a situation of extreme urgency,
the consequences of which cannot not be erased, repaired or
compensated for, not even by pecuniary reparations.

The Applicant further submits that, despite the suspensive effect
of the appeal in the cassation Court brought against the above-
mentioned confirming judgment, he fears that the proceedings
brought against him may quickly lead to his conviction, confiscation
and sale of his property, part of which has already been seized

Ingabire Victoire Umuhoza v Rwanda (jurisdiction) (3 June 2016) 1 AfCLR, 562 §
67.

Hongue Eric Noudehouenou v Republic of Benin, ACtHPR, Application 003/2020
Ruling of 5 May 2020 (provisional measures), §§ 4- 5 and corrigendum of 29 July
2020.
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by the Respondent State, which refuses to release it despite the
judgments of 29 March 2019 and 28 November 2019 on the
merits by this Court, which have been handed down in his favour.
The Applicant adds that, if the CRIET were to convict him, it
would be difficult for him to have the conviction quashed as long
as President Patrice Talon’s regime remains in power. He points
to the failure of the Respondent State to comply with previous
decisions handed down by the Court in his favour.

Lastly, the Applicant claims that the conviction could serve as a
basis of a new arrest warrant to be issued against him, which
would cause further harassment and risk extradition to his
country, and he would automatically lose his civil and political
rights, which would prevent him from standing as a candidate in
the forthcoming presidential election of 2021.

The Respondent State submits that the provisional measures
requested by the Applicant do not meet the requirements of
Article 27 of the Protocol.

The Respondent State further submits that there is no urgency,
as the Applicant has lodged an appeal in cassation which has
not been exhausted and does not show that irreparable harm,
in particular to his life, is imminent or that there are any concrete
restrictions in connection with the proceedings against him.

*k*

The Court notes that Article 27(2) of the Protocol provides that
“in cases of extreme gravity and urgency and when necessary
to avoid irreparable harm to persons, the Court shall adopt such
provisional measures as it deems necessary”.

Furthermore, Rule 59(1) of the Rules’ provides that:

Pursuant to Article 27(2) of the Protocol, the Court may, at the request
of a party, or on its own accord, in case of extreme gravity and urgency
and where necessary to avoid irreparable harm to persons, adopt such
provisional measures as it deems necessary, pending determination of
the main Application.

Formerly Rule 51 of the Rules of Court, 2 June 2010.
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The Court notes that it is for it to decide on a case by case basis
whether, in light of the particular circumstances of the case, it
should exercise the jurisdiction conferred on it under the above
provisions.

The Court notes in the instant case, the Applicant had lodged
an appeal in cassation challenging the confirmatory judgment
delivered by the Investigation Section of the Appeals Chamber
of the CRIET.

It also notes that pursuant to Article 578 of the Code of Criminal
Procedure of Benin, the appeal in cassation has a suspensive
effect,® so that the Applicant cannot be tried before the CRIET
until the Supreme Court has ruled on the referral.

The Court therefore notes that the request to stay Judgment No.
21/CRIET/COM-1/2020 convicting him in part and upholding the
judgment No. 003/CRIET/CA/SI, is baseless.

32. Consequently, the Court dismisses the request.

33. To avoid any doubt, this Ruling is provisional in nature and does
not in any way prejudge the findings of the Court on its jurisdiction,
on the admissibility of the Application and the merits thereof.

Vil. Operative part

34. For these reasons.

The Court

Unanimously,

i. Dismisses the Applicant’s request for provisional measures.

8 Article 578: During the time limits for the appeal in cassation and if there has been

an appeal, until the delivery of the judgment of the Supreme Court, execution of the
judgment is suspended, except for civil convictions.
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Ajavon v Benin (provisional measures) (2020) 4 AfCLR 123

Application 062/2019, Sébastien Germain Marie Aikoue Ajavon v
Republic of Benin

Order (provisional measures), 17 April 2020. Done in English and French,
the French text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and ABOUD

The Applicant who had alleged, in his main action, that the Respondent
stated had violated a number of his rights, sought provisional measures
to postpone pending national elections and suspend certain national laws
on the grounds that the acts and omissions of the Respondent posed
urgent risk to his right to participate in the affairs of his country and his
right to life. The Court partially granted the provisional measures sought.

Jurisdiction (prima facie, 18, 22)

Provisional measures (admissibility requirements unnecessary, 30;
exclusion of hypothetical risk, 62; non-execution of judgment, 67; risk of
exclusion from elections, 68)

The Parties

Sébastien Germain Marie Aikoué Ajavon, (hereinafter referred
to as “the Applicant”), is a national of Benin and company
administrator residing in Paris, France, as a political refugee.
The Application is filed against the Republic of Benin (hereinafter
referred to as “the Respondent State”), which became a party to
the African Charter on Human and Peoples’ Rights (hereinafter
referred to as the “Charter’) on 21 October 1986 and to the
Protocol to the African Charter on Human and Peoples’ Rights
on the Establishment of an African Court on Human and Peoples’
Rights (hereinafter referred to as “the Protocol”) On 22 August
2014, the Respondent State also deposited, on 8 February 2016,
the Declaration under Article 34(6) by virtue of which it accepts
the jurisdiction of the Court to receive cases from individuals and
Non-Governmental Organisations.

The Respondent State also ratified the International Covenant on
Civil and Political Rights on 12 March 1992, the African Charter
on Democracy, Elections and Governance on 28 June 2012,
as well as the Economic Community of West African States
(ECOWAS) Protocol A/SP1/12/01 on Democracy and Good
Governance additional to the Protocol relating to the Mechanism
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for Conflict Prevention, Management, Resolution, Peacekeeping
and Security, on 21 December 2001.

Subject of the Application

In his main Application, the Applicant alleges the violation of his
rights enshrined in Articles 3, 4, 5, 6, 7(1)(c), 10, 11, 13, 15 and 26
of the Charter, Articles 2(2), 3(2), 4(1), 10(2), 23(5) and 32(8) of
the African Charter on Democracy, Article 25 of the International
Covenant on Civil and Political Rights and Article 22 of the
International Covenant on Economic, Social and Cultural Rights.
In his Application for Provisional Measures, the Applicant alleges
the violation of his right to participate in the public affairs of his
country and his right to life. He contends that the legislative
elections of 28 April 2019 were unlawful and that the Benin
National Assembly elected in the said election clandestinely
passed several laws at night so that the general public became
aware only after the said laws were published.

He further submits that it is in this context that the election for
municipal and local councillors is scheduled for 17 May 2020
(hereinafter “the elections of 17 May 2020”), following a Cabinet
decision of 22 January 2020 convening the electorate. The
Applicant contends that his non-participation in these elections
will cause him irreparable harm.

Summary of the Procedure before the Court

The Application was filed on 29 November 2019 while the
Application for Provisional Measures was filed on 9 January 2020.
On 16 January 2020, the Registrar served the above-mentioned
Applications on the Respondent State, pursuant to Rule 35(2)
of the Rules of Court (hereinafter, “the Rules”), requesting it to
submit its Response to the Application for provisional measures
within fifteen (15) days of receipt.

On 20 February 2020, the Court received a request from the
Respondent State for sixty (60) days’ extension of time to respond
to the Application for provisional measures.

The said request was notified to the Applicant to submit his
observations within seven (7) days. The Applicant did not respond.
The Respondent State filed its Response to the Application for
Provisional Measures on 10 March 2020.
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Jurisdiction

The Respondent State raises an objection based on the Court’s
jurisdiction, contending that ascertaining the prima facie jurisdiction
of the Court is objective and presupposes that plausible human
right violations have occurred.

The Respondent State further contends that the criteria for
the Court’s material jurisdiction under Rule 34(4) of the Rules
excludes all abstract assumptions or circumstances insofar as the
Applicant must specify the alleged violations, which has not been
done in the instant case.

Furthermore, the Respondent State notes that the Applicant is
engaged in speculation when he submits that his political party,
Union Sociale Libérale (USL), which did not exist at the time of
holding the 2019 parliamentary elections, could not participate in
the 2021 presidential elections.

The Respondent State avers that this election, in respect of which
it has done nothing of a nature to restrict the rights of third parties,
is not under consideration.

The Applicant submits, based on Article 27(2) of the Protocol and
Rule 51(1) of the Rules that, in granting provisional measures, the
Court is not required to satisfy itself that it has jurisdiction on the
merits, but simply that it has prima facie jurisdiction.

Relying on Article 3(1) of the Protocol, the Applicant contends that
the Court has jurisdiction insofar as Benin is a party to the Charter
and the Protocol and has deposited the Declaration under Article
34(6) of the Protocol. Furthermore, he alleges violations of the
right to participate in the public affairs of his country and his right
to life, protected by the Charter.

*k%k

When considering an application, the Court conducts a preliminary
examination of its jurisdiction pursuant to Article 3 and Article 5(3)
of the Protocol.

Article 3(1) of the Protocol provides as follows: “The jurisdiction
of the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this
Protocol and any other relevant Human Rights instrument ratified
by the States concerned”.



126

20.

21.

22.

23.

24,

25.

26.

27.

28.

1

AFRICAN COURT LAW REPORT VOLUME 4 (2020)

The Respondent State is a party to the Charter and other
international instruments whose violation is alleged.’

The Court emphasises in relation to the Respondent State’s
argument that the alleged violations must be specified, that it is
premature, at this stage, to examine the plausibility of the violations
referred to by the Respondent State. Plausibility, which refers to
the link between the provisional measures and the Application
on the merits, is assessed only when there is a need to decide
whether or not to grant the provisional measures requested.

In view of the foregoing, the Court dismisses the Respondent
State’s preliminary objection based on jurisdiction and finds that it
has prima facie jurisdiction to hear the Application.

Admissibility

The Respondent State raises an objection based on admissibility,
arguing that there is no urgency or extreme gravity and no
irreparable harm.

In support of its position, the Respondent State submits
that urgency means “the nature of a situation likely to cause
irreparable harm if not remedied immediately”, while extreme
gravity describes a situation of increased and of exceptional
nature requiring the intervention of the Court for it to end.

Citing the jurisprudence of the European Court of Human Rights
which describes provisional measures as “urgent measures
which apply only when there is an imminent risk of irreparable
harm”, the Respondent State argues that such measures aim to
contain extraordinary situations of urgency and extreme gravity.
The Respondent State contends that the Applicant’s allegation
that “there is extreme urgency because he came third in the
legislative elections and that the Constitution of Benin requires
candidates to be sponsored by elected political leaders” is
merely an assumption and does not justify granting of provisional
measures.

With regard to irreparable harm, the Respondent State submits
that it is different from harm that is difficult to remedy and refers
to acts whose consequences cannot be erased, remedied or
compensated, even by payment of compensation.

The Respondent State submits that provisional measures are
only envisaged in exceptional cases where an Applicant faces
a real risk of irreparable harm, such as a threat to life, cruel

See Paragraph 3 of the Order.
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treatment prohibited by international legal instruments or a grave
and manifest violation of his rights.

Finally, the Respondent State contends that the laws cited by the
Applicant have caused him no harm as a citizen.

*k*

The Court emphasises that in relation to provisional measures,
neither the Charter nor the Protocol spells out admissibility
requirements, as the consideration of the said measures are
subject only to prior determination of prima facie jurisdiction,
which has been done in the instant case.

Article 27(2) of the Protocol and Rule 51(1) of the Rules, on which
the Respondent State buttresses its objection based on the
inadmissibility of the Application, are, in fact, the provisions that
enable the Court to grant or dismiss the request for provisional
measures.

Consequently, the Court dismisses the objection based on
admissibility.

Provisional measures requested

The Applicant seeks the postponement of the elections of
17 May 2020. He also seeks an order suspending the following
laws: Organic Law No. 2018 — 2 of 4 January 2018 amending and
completing Organic Law No. 4 — 027 of 18 March 1999 relating to
the Higher Judicial Council (4 articles); Law No. 2017 — 20 of 20
April 2018 on the Digital Code (647 articles); Law No. 2018 — 34
of 5 October 2018 amending and completing Law No. 2001 — 09
of 21 June 2002 on the Right to Strike (6 articles), Law No. 2018
— 016 on penal code and Law No. 019 — 40 of 7 November 2019
(47 articles) on the amendment of Law No. 90 — 032 of 11
December 1990 on the Constitution of the Republic of Benin, that
is, a total of one thousand seven hundred and twelve (1712)
articles. Lastly, he seeks an order suspending the municipal
orders which, in his view, prohibit public demonstrations by way
of protest.

In support of his requests, the Applicant submits that there is a
situation of extreme urgency arising from the fact that he risks not
being allowed to participate in the said election.
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He contends that Article 44 in fine of the Law No. 2019-40 of
7 November 2019, amending the Constitution of Benin requires
that candidates in presidential elections be sponsored by 10% of
members of Parliament and local elected officials, that is, at least
16 members of Parliament and local elected officials.

The Applicant submits that owing to not having been issued a
certificate of compliance, his political party, ‘Union Sociale Libérale
(USL)’, was unable to participate in the legislative elections of 28
April 2019 and that, without participating in the election of May 17
2020, he will not be able to run in the 2021 Presidential elections.
He further contends that in spite of the Ruling for Provisional
Measures issued by this Court on 20 December 2018, his criminal
record still features a twenty-year conviction.

According to the Applicant, a decision of the Cotonou Court of
First Instance excluded his party from the legislative elections
for the same reason, which, in his opinion, is evidence of lack of
independence of the judiciary arising from Organic Law No. 2018-
02 of 4 January 2018 amending Law No. 94-027 of 18 March
1999 on the High Judicial Council.

The Applicant further avers that Law No. 2017-20 of 20 April
2018 on the Digital Code also creates other situations of extreme
gravity, by criminalising media offences and authorizing the
detention of journalists for libel.

In the Applicant’s view, the said gravity is further confirmed by
statements made by the Prosecutor at the Cotonou Court of First
Instance at a news conference that “.... the laws in this case are
not clear [...] this Digital Code is like a weapon aimed at the head
of each journalist or of each web activist [...]".

According to the Applicant, Law No. 2018-34 of 5 October 2018
amending Law No. 2001-09 of 21 June 2002 on the Right to Strike,
drafted and declared consistent with the Constitution by the same
official, Joseph DJOGBENOU, former Minister of Justice, Keeper
of the Seals and current President of the Constitutional Court,
undermines democracy by prohibiting all forms of protests”.

The Applicant contends that Law No. 2018 — 31 of 9 October
2018 on the Electoral Code, under which the legislative elections
of 28 April 2019 were held, and the Constitution was amended,
is irregular.

In his view, this law also allows for Presidential elections to be
held without the major opposition party candidates, owing to
the sponsorship requirement, which enables the Government to
ignore the decisions issued by this Court on 29 March 2019 and
28 November 2019.
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The Applicant notes that Law No. 2018 — 16 on the Penal Code
imposes restrictions on the freedom to demonstrate, to hold
peaceful meetings and to organise political party activities.

The Applicant considers that there is a situation of extreme gravity
and a risk of irremediable violations of his civil and political rights
protected under the Charter, in this case, the right to participate in
the public affairs of his country and the right to life.

The Applicant indicates that this postponement of elections will
not be the first given that municipal and council elections were
postponed for two (2) years owing to the unavailability of the
permanent Computerized Voters List (LEPI).

The Applicant further avers that at the Cabinet meeting of 22
January 2020, the Respondent State issued a decree convening
the electorate for elections on Sunday, 17 May 2020 although the
said elections were initially scheduled for the month of June 2020.
Inthe same vein, the Applicant avers that the National Autonomous
Electoral Commission (CENA) released an election timetable,
whereas a case had been brought before the ECOWAS Court
of Justice seeking its dissolution for lack of independence and
impartiality.

According to the timetable, candidates were required to submit
their applications from 2 to 11 March 2020.

In the Applicant’s view, this election is a violation of Article 2(1)
of the ECOWAS Protocol, which provides that “No substantial
modification shall be made to the electoral laws in the last six (6)
months before elections, except with the consent of a majority
of political actors”. He asserts that it is high time this electoral
process, which he describes as anti-democratic, was abolished.
In his additional submissions filed on 14 February 2020,
the Applicant avers that the Benin Electoral Code prohibits
independent candidates from running in the election of 17 May
2020, given that it requires that every candidate to be a member
of a political party.

He further avers that as a result of the non-execution of the
judgment rendered by this Court on 29 March 2019, he cannot
be issued “official documents” such as civil status documents and
travel or administrative documents.

The Applicant emphasises that there is conspiracy to keep him in
exile in order to exclude him from the electoral process.

The Applicant contends that, in the circumstances, his participation
in the 17 May 2020 elections is thwarted, since he cannot be
issued any of the documents that a candidate is required to
submit to CENA between 2 and 11 March 2020.
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In its Response, the Respondent State prays the Court to dismiss
the request for provisional measures. It submits that the Applicant’s
allegation that the Constitutional Court lacks independence is
unfounded.

It affirms that the Constitutional Court’s independence and
functionality have never been disputed, either in terms of the
appointment of its members, most of whom are chosen by the
Bureau of the National Assembly, or in terms of their competence,
given that five of the seven members have extensive legal
expertise.

The Respondent State notes that the number of members, their
profile (requirements in terms of expertise, professional experience
and probity), security of tenure, method of appointment (majority
granted by parliament) and the mode of selecting the President of
the Court by his peers is sufficient proof that pressure cannot be
exerted on the said court.

*k*

The Court notes that Article 27 (2) of the Protocol provides that:
“In cases of extreme gravity and urgency, and when necessary to avoid
irreparable harm to persons, the Court shall adopt such provisional
measures as it deems necessary”.

Rule 51(1) of the Rules provides as follows:

“[...] The Court may, at the request of a party, the Commission or on its
own accord, prescribe to the parties any interim measure which it deems
necessary to adopt in the interest of the parties or of justice”.

In view of the foregoing, the Court takes into account the law
applicable to provisional measures which are of a preventive
nature. It can order them pendente lite only if the basic
requirements are met, namely extreme gravity or urgency and
the prevention of irreparable harm to persons.

The Court notes that urgency, which is consubstantial with gravity,
means a “real and imminent likelihood that irreparable harm will
be caused before it renders its final decision”2. Therefore, there is
urgency whenever acts that are likely to cause irreparable harm

Application of the Convention on the Prevention and Punishment of the Crime of
Genocide (Gambia v Myanmar), § 65, International Court of Justice, 23 January
2020; Alleged Violations of the 1955 Treaty of Amity, Economic Relations and
Consular Rights (Islamic Republic of Iran v United States of America), 3 October



62.

63.

64.

65.

66.

67.

68.

N o o &~ W

Ajavon v Benin (provisional measures) (2020) 4 AfCLR 123 131

can “occur at any time” before the Court renders its final decision
in the matters.

The Court emphasises that the risk in question must be real?,
which excludes a purely hypothetical risk to justify the necessity
to remedy it immediately.

Concerning irreparable harm, the Court is of the view that there
must be a “reasonable risk of its occurrence”® with regard to the
context and the personal situation of the Applicant.

The Court notes that, in spite of the Ruling on Provisional
Measures of 7 December 2018, the Respondent State did not
suspend “the enforcement of Judgement No. 007/3C.COR of 18
October 2018, rendered by the Special Court for the Repression
of Terrorism and Economic Crimes, established by Law No. 2018
— 13 of 2 July 2018”¢ and also failed to take “all the necessary
measures to annul Judgement No. 007/3C. COR, rendered on
18 October 2018 by CRIET, in a manner that would wipe out all
its effects™, notwithstanding the Judgment rendered on 29 March
2019 by this Court.

The Court notes that this accounts for the fact that the Applicant’s
criminal record still features a twenty-year (20) conviction by
CRIET.

The Court further notes that the Respondent State does not
dispute the Applicant’s allegation that the twenty-year conviction
on his criminal record prevented him from taking part in the
legislative elections of 28 April 2019 and that the Minister of the
Interior refused to issue his political party, Union Sociale Libérale,
a certificate of compliance which was one of the documents to be
submitted by candidates.

The Court considers that the non-execution of the Judgment of 29
March 2019 caused the Applicant prejudice since without a clean
criminal record, it was impossible for him, to submit his candidacy
as flagbearer of his party.

The Court emphasises that it is therefore indisputable that the
risk of the Applicant not being able to run in the election of 17

2018; Immunities and Criminal Proceedings (Equatorial Guinea v France),
7 December 2016, para 78, International Court of Justice.

Idem, Note 2 below.

InterAmerican Court of Human Rights, Cuya Levy v Peru, 12 March 2020, § 5;
See note 5.

See the Order issued on 7 December 2018 by this court.

See the Operative Part of the Judgement of 29 March 2019, rendered by this
Court.
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May 2020 is real, so that the irreparable character of the resulting
harm is indisputable.

Accordingly, the Court is of the view that in order to prevent
irreparable harm to the Applicant, the elections of 17 May 2020
must be suspended until a decision on the merits is rendered.
As regards the suspension of the laws enumerated by the
Applicant, the Court considers that such a measure would require
an in-depth examination of the said laws, which can only be done
when considering the Application on the merits, not in the instant
procedure on provisional measures.

Accordingly, the Court dismisses the Applicant’'s request to
suspend the application of the said laws.

72. For the avoidance of doubt, The Court clarifies that this Ruling
is provisional in nature and in no way prejudges the findings the
Court on its jurisdiction, on the admissibility of the Application,
and the merits thereof.

Vil. Operative part

73. For these reasons,

The Court,

Unanimously,

i. Dismisses the preliminary objection based on jurisdiction.

ii.  Finds that it has prima facie jurisdiction.

iii. Dismisses the objection based on admissibility.

iv. Orders the Respondent State to suspend the municipal and
council elections of 17 May 2020 pending its decision on the
merits.

v. Dismisses the request to suspend the application of the laws

Vi.

passed by the National Assembly, to wit, Organic Law No. 2018
— 02 of 4 January 2018 to amend and complete Organic Law
No. 4 — 027 of 18 March 1999 relating to the Higher Judicial
Council, Law No. 2017 — 20 of 20 April 2018 on the Digital Code
in the Republic of Benin, Law No. 2018 — 34 of 5 October 2018
to amend and complete Law No. 2001 — 09 of 21 June 2002 on
the Right to Strike in the Republic of Benin, Law No. 2018 — 016
on the Penal Code of the Republic of Benin, Law No. 2019 — 40
of 7 November 2019 on the amendment of Law No. 90 — 032 of
11 December 1990 on the Constitution of the Republic of Benin,
as well as municipal orders which, according to the Applicant,
prohibit public demonstrations by way of protest.

Orders the Respondent State to submit a report to it on the
measures taken to implement this Ruling within thirty (30) days
of its notification
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Application 062/2019, Sébastien Germain Marie Aikoue Ajavon v
Republic of Benin

Judgment, 4 December 2020. Done in English and French, the French
text being authoritative.

Judges: ORE, KIOKO, BEN ACHOUR, MATUSSE, MENGUE,
MUKAMULISA, CHIZUMILA, BENSAOULA, TCHIKAYA, ANUKAM and
ABOUD.

The Applicant brought this action to challenge the conduct of parliamentary
elections as irregular, alleging that the national assembly that resulted
from the elections was inconsistent with the Respondent State’s
international obligations on constitutional democracy. The Applicant
further alleged that constitutional amendments, and certain laws made
by the new parliament, as well as the composition and functioning of the
Constitutional court were in violation of the Respondent State’s human
rights obligations. The Court held that the Respondent State had violated
certain Charter rights.

Jurisdiction (material jurisdiction, 26, 27, 37, 50; appellate jurisdiction
43, 44)

Admissibility (objections not grounded on the Charter or the Rules, 35;
victim requirement, 58 -59; abusive applications, 64; locus standi, 72;
local remedies, 85-86, 99-100)

Freedom of opinion and expression (foundation of democracy, 119;
restriction of, 119, 120, 122; general limitation clause, 123; prohibited
expressions, 125)

Right to strike (corollary of right to work, 132; status in Charter 132,
133; non-regression, 135-136; progressive realisation, 136)

Freedom of assembly (limited right, 149, 151; nature of limitation, 150)

Right to life (link to integrity of the person, 163, 166; principle of life, 166;
probative sources, 168; evidence in the public domain, 171)

Freedom of association (measure of state discretion, 184; unjustified
limitations, 202)

Right to participate freely (independent candidature, 206-207; electoral
alliances, 206)

Fair trial (link to right to effective remedy, 228; state obligation 229;
amnesty laws 230-231, 233, 238)

Democratic governance (suspension of political parties, 245)

Independent judiciary (limbs of, 278; institutional independence, 279;
Individual independence, 280; renewable term 236, 238; presumption of
impartiality 293, 294; autonomy of judicial power, 312)

Constitutional democracy (national consensus, 335, 337, 339-341)
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The Parties

Mr. Sébastien Germain Marie Aikoué Ajavon, (hereinafter referred
to as “the Applicant”), of Beninese nationality, is a businessman
residing in Paris, France, as a political refugee. He alleges the
violation of various civil and political rights relating to recently
promulgated laws, in particular electoral laws, in the Republic of
Benin.

The Application is filed against the Republic of Benin (hereinafter
referred to as “the Respondent State”), which became a party to
the African Charter on Human and Peoples’ Rights (hereinafter
referred to as “the Charter’) on 21 October 1986 and to the
Protocol to the African Charter on Human and Peoples’ Rights
on the Establishment of an African Court on Human and Peoples’
Rights (hereinafter referred to as “the Protocol”) on 22 August
2014. The Respondent State further deposited the Declaration
provided for in Article 34(6) of the said Protocol (hereinafter
referred to as “the Declaration”) on 8 February 2016, by accepting
the jurisdiction of the Court to receive Applications from individuals
and non-governmental organisations. On 25 March 2020, the
Respondent State deposited with the African Union Commission
the instrument of withdrawal of its Declaration. The Court has
held that this withdrawal has no bearing on pending cases nor on
new cases filed before the withdrawal comes into effect, that is,
one year after its filing, on 26 March 2021."

Subject of the Application

Facts of the case

The Applicant claims that the Beninese parliamentary elections
of 28 April 2019 were irregular and that the resulting National
Assembly was established based on a series of electoral laws
that are not consistent with international conventions.

The Applicant further claims that on the night of 31 October to
1 November 2019, this Parliament unanimously adopted a law
revising the Constitution which, after review by the Constitutional
Court of its conformity with the said Constitution, was promulgated

Ingabire Victoire Umuhoza v Republic of Rwanda (jurisdiction) (03 June 2016)
1 AfCLR 540, § 69; Houngue Eric Noudehouenou v Republic of Benin ACHPR,
Application 003/2020 Ruling of 5 May 2020 (provisional measures), §§ 4-5 and
Corrigendum of 29 July 2020.
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by the President of the Republic and published in the Official
Gazette. The Applicant asserts that this law and subsequent laws
have been the cause of several human rights violations.

Alleged violations

The Applicant alleges violation of the following rights and
freedoms:

Vi.

vii.

viii.

Freedom of opinion and expression, guaranteed by Articles 9(2)
of the Charter and 19(3) of the International Covenant on Civil and
Political Rights (hereinafter referred to as “the ICCPR”);

Violation of the right to strike, guaranteed by Article 8(1)(d)(2) of
the International Covenant on Economic, Social and Cultural Rights
(hereinafter referred to as the “ICESCR”);

Freedom of assembly, guaranteed by Article 11 of the Charter;

The right to liberty and security, guaranteed by Article 6 of the
Charter;

The right to life and to physical and moral integrity and the right not to
be subjected to torture, guaranteed by Articles 4 and 5 of the Charter
respectively;

The right to have one’s cause heard, guaranteed by Article 7 (1) of
the Charter;

Freedom of association, guaranteed by Article 10 of the Charter and
Article 22(1) of the ICCPR,;

The right to non-discrimination and the right to participate freely in
the government of one’s country, guaranteed respectively by Articles
2 and 13(1) of the Charter;

The right to have one’s cause heard, guaranteed by Article 7(1) of
the Charter;

The right of political parties to carry out their activities freely,
guaranteed by Article 1(i)(2) of the Economic Community of West
African States (ECOWAS) Protocol A/SP1/12/01 on Democracy and
Good Governance, Additional Protocol to the Protocol Relating to
the Mechanism for Conflict Prevention, Management, Resolution,
Peacekeeping and Security (hereinafter referred to as “the ECOWAS
Protocol on Democracy”).

The Applicant also claimed violation of the:

obligation to establish independent and impartial electoral bodies,
enshrined in Articles 17(1) of the African Charter on Democracy,
Elections and Governance, (hereinafter referred to as “the ACDEG”)
and 3 of the ECOWAS Protocol on Democracy;

obligation not to unilaterally amend electoral laws less than six (6)
months prior to elections, enshrined in Article 2 of the ECOWAS
Protocol on Democracy;
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vi.

obligation to establish independent courts, enshrined in Article 26 of
the Charter;

obligation to establish the rule of law;

obligation to adopt a constitutional revision based on national
consensus, enshrined in Article 10(2) of the ACDEG;

obligation not to undertake an unconstitutional change of Government
and the obligation not to effect a constitutional review that violates
the principles of democratic change of government, enshrined
respectively in Articles 1(c) of the ECOWAS Protocol on Democracy
and 23(5) of ACDEG.

Summary of the Procedure before the Court

The Application was received at the Registry on 29 November
2019.

Following a Application for Provisional Measures dated 9 January
2020, the Court issued on 17 April 2020 a Ruling on Provisional
Measures, the operative part of which reads as follows:

“The Court,

Unanimously,

iii.
iv.

Vi.

Dismisses the preliminary objection of lack of jurisdiction;
Finds that it has prima facie jurisdiction;
Dismisses the preliminary objection of inadmissibility;

Orders the Respondent State to suspend the election of municipal
and commune councillors scheduled for 17 May 2020 until the Court
renders a ruling on the merits;

Dismisses the request to stay the Application of the laws voted by
the National Assembly, namely, Organic Law No. 2018 - 02 of 4
January 2018 amending and supplementing organic law No. 4 - 027
of 18 March 1999 relating to the Conseil supérieur de la Magistrature
[Higher Judicial Council], Law No. 2017 - 20 of 20 April 2018 on
the Digital Code in the Republic of Benin, Law No. 2018 - 34 of 5
October 2018 amending and supplementing Law No. 2001 - 09 of
21 June 2002 on the exercise of the right to strike, Law No. 2018 -
016 on the Criminal Code, Law No. 2019 - 40 of 7 November 2019
revising Law 90 - 032 of 11 December 1990 on the Constitution of
the Republic of Benin and the municipal orders referred to by the
Applicant;

Orders the Respondent State to report back to it on the enforcement

of the provisional measures within one month of notification of this
decision.”
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With regard to the merits and reparations, the parties filed their
submissions within the time limits set by the Court. These were
duly served on the other party.

On 12 October 2020, pleadings were closed, and the Registry
duly informed the parties.

On 15 October 2020, the Applicant filed a second Application for
provisional measures praying the Court to order the Respondent
State to take the necessary measures to remove all obstacles
preventing him from participating effectively in the presidential
election of 2021 as an independent candidate.

On 12 November 2020, the Registry received the Response from
the Respondent State on the Application for provisional measures.
The Court found that since the subject of the Application for
provisional measures is similar to that of the prayers on the merits,
it would dispose of the matter at the stage of merits.

Prayers of the Parties

The Applicant prays the Court to:

i.  note the unconventional nature of the laws that led to the installation
of the National Assembly during the legislative elections of 28 April
2019;

ii. note the lack of independence and impartiality of the Constitutional
Court;

iii. note the violation by the Republic of Benin of the preamble, Articles
2(2), 3(2), 4(1), 10(2), 17(1), 23(5) and 32(8) of the ACDEG and 1(i)
(2) of Protocol A/SP1/12/01 on Democracy and Good Governance,
Additional to the Protocol relating to the Mechanism for Conflict
Prevention, Management, Resolution, Peacekeeping and Security;
iv. order the State of Benin to pay the costs of the case.

For its part, the Respondent State prays the Court to:
i. find that the Application is inconsistent with the Constitutive Act of
the African Union and the Charter;

i. note the absurdity of the requests for annulment of Benims
fundamental law;

ii. note that the Court (...) is not an appellate instance against decisions
of domestic courts;

iv. find thatthe Applicantis seeking an abstract review of the consistency
of Beninys domestic laws with international conventions;

v. rule that the Court has no jurisdiction;

vi. find that the Applicant is bringing multiple proceedings as political
propaganda;
vii. rule the Application inadmissible for abuse of process;
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viii.

Xi.

Xii.
xiii.

Xiv.

XV.

XVi.
XVii.

find that the European Court of Human Rights (hereinafter referred
to as «kECHR») has held that an Application is abusive when an
Applicant files multiple pointless Applications;

find that, as stated by the ECHR, any conduct by an Applicant
which is manifestly contrary to the purpose of the right of appeal
established by the Convention (here the Charter) is abusive;

find that the ECHR has stated that the Court may also declare that
an Application which is manifestly devoid of any real substance and/
or (...) generally speaking, is irrelevant to the objective legitimate
interests of the Applicant is abusive [Bock v Germany; SAS v France
[GC] paras 62 and 68];

find that the Applicant is not a victim within the meaning of the
Charter;

find that the Application is abusive and frivolous;

consequently, rule the Application inadmissible;

find that a legal claim must be based on a personal interest;

note that in an opinion, Judge Ouguergouz Vice President of the
Court stressed that the Applicant must show how he is a victim of
what he attributes to the State as a wrongful act under the Charter;
find that the Applicant does not show locus standi;

find that the Applicant is not a victim within the meaning of the Rules
of the Court and the Charter;

xviii. find that the Applicant did not exhaust local remedies;

XiX.

XX.

XXi.
XXii.

find that the Application was not filed within a reasonable time that
should have started to run after the exhaustion of local remedies;

find that there was an intent of chicanery and an abuse of rights;
find that the Applicant is bringing infringement proceedings;
find that the Applicant has no locus standi;

xxiii. rule the Application inadmissible.
In the alternative, the Respondent State requests the Court to:

Vi.

Vii.

find that the Applicant does not raise any dispute relating to a case
of violation;

find that the law establishing the political parties charter does not
breach the Applicant’s human rights;

find that the law on the electoral code in the Republic of Benin does
not breach the human rights of the Applicant;

find that the law on the exercise of the right to strike does not breach
the human rights of the Applicant;

find that the law on the criminal procedure in the Republic of Benin is
consistent with the international commitments of the Beninese state;

find that the Respondent State has not violated its international
obligations under the ECOWAS community instruments;

find that the fundamental law is legal and constitutional; Consequently
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viii. find that the Application is unfounded.

With respect to reparations, the Applicant seeks the following

measures:

i. order the invalidation of the 8" legislature following the elections of
28 April 2019;

i. order the invalidation of the Constitutional Court due to the
President’s lack of impartiality and independence;

iii. order outright annulment of Law No. 2019 - 40 of 7 No