AFRICAN UNION UNION AFRICAINE

(&2)

Gl AT alat) u UNIAO AFRICANA

AFRICAN COURT ON HUMAN AND PEOPLES’ RIGHTS
COUR AFRICAINE DES DROITS DE L’HOMME ET DES PEUPLES

THE MATTER OF

SALAHEDDINE KCHOUK

V.

REPUBLIC OF TUNISIA

APPLICATION NO. 006/2022

RULING
(PROVISIONAL MEASURES)
16 DECEMBER 2022




The Court composed of: Imani D. ABOUD, President, Blaise TCHIKAYA; Vice
President, Ben KIOKO, Suzanne MENGUE, Tujilane R. CHIZUMILA, Chafika
BENSAOQULA, Stella I. ANUKAM, Dumisa B. NTSEBEZA, Modibo SACKO, Dennis D.
ADJEI- Judges; and Robert ENO, Registrar.

In accordance with Article 22 of the Protocol to the African Charter on Human and
Peoples’ Rights on the Establishment of an African Court on Human and Peoples’ Rights
(hereinafter referred to as “the Protocol”) and Rule 9(2) of the Rules of Court (hereinafter

referred to as “the Rules”), Justice Rafad BEN ACHOUR, Judge of the Court and a
national of Tunisia, did not hear the Application.

In the Matter of

Salaheddine KCHOUK

Represented by
Mohamed Ali ABBES, Advocate with the Court of Cassation

Versus
Republic Of Tunisia
Unrepresented
after deliberation,
Issues the following Ruling:
THE PARTIES
1. Salaheddine KCHOUK is a national of the Republic of Tunisia (hereinafter

referred to as the “Applicant”). He alleges that the Respondent State, in issuing

Decrees 54 and 55-2022, violated the rights of equality between men and



women, equality of opportunity, freedom of expression, inviolability of the home
and confidentiality of correspondence.

2. The Application is filed against the Republic of Tunisia (hereinafter referred to
as “the Respondent State”), which became a Party to the African Charter on
Human and Peoples’ Rights (hereinafter referred to as “the Charter”) on 21
October 1986 and to the Protocol on 5 October 2007. Furthermore, the
Respondent State, on 2 June 2017, deposited the Declaration provided for
under Article 34(6) of the Protocol (hereinafter referred to as “the Declaration”),
by virtue of which it accepted the jurisdiction of the Court to receive applications

from individuals and non-governmental organisations

.  SUBJECT OF THE APPLICATION

3. The Applicant alleges that Presidential Decrees No. 54 and 55 of 2022 violate
the rights guaranteed by the Charter, the International Covenant on Civil and
Political Rights, the International Covenant on Economic and Social Rights, the
Universal Declaration of Human Rights, and the Constitution of the Respondent
State.

[ll.  ALLEGED VIOLATIONS

4. The Applicant alleges violation of the rights to non-discrimination, equality, fair
trial, participation in the conduct of public affairs, rights guaranteed by Articles
2, 3, 7, 13 and 20 of the Charter, Article 14 of the International Covenant on
Political and Civil Rights.

5. The Applicant further alleges that the said decrees violate Articles 22, 23, 26,
30, 37, 38, 39, 51 and 123 of the Respondent State Constitution of 25 July
2022.



IV. SUMMARY OF THE PROCEDURE BEFORE THE COURT

6. On 25 October 2022, the Registry received the Application together with a

request for provisional measures.

7. On 16 November 2022, the Application was served on the Respondent State

with a request to it to file its response to the Application on the merits and the

provisional measures within ninety (90) days and seven (7) days, respectively.

The Respondent State was also requested to submit the names of its

Representatives within thirty (30) days.

8. The Respondent State has not responded to the request for provisional

measures.

V. PRAYERS OF THE PARTIES

9. The Applicant request the Court to:

Vi.

Declare that it has jurisdiction
Declare the application admissible;

iii. Take the necessary measures to put on hold the implementation of Presidential

Decrees No. 54 and 55 of 2022;

Rule that Decrees Nos 54 and 55 of 2022 are null and void;

Compel the Respondent State to issue a decree establishing the Constitutional
Court within three (3) months;

Order the Respondent State, through the Independent Elections Authority, to
refrain from holding the legislative elections scheduled for 17 December 2022,
the said legislative elections being based on Decree No. 55 which is
unconstitutional and contrary to the international instruments ratified by the
Respondent State, and to order the Respondent State not to hold the said

elections until the Constitutional Court has been established.



VI. PRIMA FACIE JURISDICTION

10.Both parties did not submit observations on the prima facie jurisdiction of the
Court.
*k%
11.When it is seized of an application, the Court shall make a preliminary
examination of its jurisdiction on the basis of Articles 3, 5(3) and 34(6) of the

Protocol.

12. Article 3(1) of the Protocol provides that:
The jurisdiction of the Court shall extend to all cases and disputes submitted to it
concerning the interpretation and application of the Charter, this Protocol and any
other relevant Human Rights instrument ratified by the States concerned.

13.Rule 49(1) of the Rules provides “the Court shall preliminary ascertain its
jurisdiction...in accordance with the Charter, the Protocol and these Rules.”
However, in ordering provisional measures, the Court need not ascertain that
it has jurisdiction on the merits of the Case, but it simply needs to satisfy itself

that it has prima facie jurisdiction.!

14.In terms of Article 5(3) of the Protocol, “The Court lay entitle relevant non-
Governmental organizations (NGOs) with observer Status before the
Commission and individuals to institute cases directly before it, in accordance
with Article 34(6) of this Protocol.”

15.As mentioned in paragraph 2 of this Ruling, the Respondent State is a party to

the Charter and the Protocol and has also made and deposited the Declaration

1 See African Commission on Human and Peoples’ Rights v. Great Socialist People’s Libyan Arab
Jamabhiriya (provisional measures (15 Mach 2013) 1 AfCLR 145, 21 10; Komi Koutché v. Republic of Benin
(provisional measures) (2 December 2019) 3 AfCLR 725, § 14; Ghati Mwita v. United Republic of Tanzania,
ACtHPR, Application n° 012/2019 (provisional measures) 9 April 2020, § 14; Symon Vuwa Kaunda and 5
others v. Republic of Malawi, ACtHPR, Application n° 013/2021 (provisional measures), 11 June 2021, §
11.



accepting the jurisdiction of the Court to receive application from individuals
and non-governmental organizations in accordance with Article 34(6) of the

Protocol read together with Article 5(3) thereof.

16.In the instant case, the rights claimed by the Applicant to have been violated
are protected by the Charter, instrument that the Court is empowered to

interpret and apply pursuant to Article 3(1) of the Protocol.

17.1n light of the foregoing, the Court, notes that it has prima facie jurisdiction to

hear to hear the requests for provisional measures.

VII. PROVISIONAL MEASURES REQUESTED

18.Under provisional measures, the Applicant prays the Court to:

Order the Respondent State, through the Independent Elections Authority, to
refrain from holding the legislative elections scheduled for 17 December 2022, the
said legislative elections being based on Decree No. 55 which is unconstitutional
and contrary to the international instruments ratified by the Respondent State, and
to order the Respondent State not to hold the said elections until the Constitutional

Court has been established.

*k*k

19.The Court recalls that Article 27(2) of the Protocol provides:

In cases of extreme gravity and urgency, and when necessary to avoid irreparable
harm to persons, the Court shall adopt such provisional measures as it deems

necessary.

20.The Court notes that Rule 59(1) of the Rules provide:

Pursuant to Article 27(2) of the Protocol, the Court may, at the request of a party,

or on its own accord, in case of extreme gravity and urgency and where necessary



to avoid irreparable harm to persons, adopt such provisional measures as it deems
necessary, pending determination of the main Application.

21.1t follows from the foregoing that the Court has the discretion to decide in each
case whether to exercise the power vested in it by virtue of the aforementioned

provisions in light of the particular circumstances.

22.The court recalls that urgency, which is consubstantial with extreme gravity,
means that an "irreparable and imminent risk will be caused before it renders

its final judgment”,

23.The Court notes that the risk in question must be real, should excludes the
purely hypothetical risk, and should explain the need to remedy it in the

immediate future3.

24.With respect to irreparable harm, the Court considers that there must be a
"reasonable probability of its occurrence"” having regard to the context and the

Applicant’s personal situation.*

25.1n view of the above-mentioned provisions, the Court takes into account the
nature of the standard practices as regards the procedures for examining and
deciding on requests for provisional measures, which rules are of a preventive

nature and do not preclude a decision on the merits of the Application.®

26.The Court will now consider the Applicant's request to postpone the

parliamentary elections scheduled for December 2022.

2 Houngue Eric Noudehouenou v. Republic of Benin, ACtHPR, Application No. 00004/2020, Order for
Provisional Measures of 15 August, 2022; Ajavon Sebastien v. Republic of Benin, ACtHPR, Application No.
062/2019, Order for Provisional Measures of 17 April 2020, § 61;

3 Sébastien Germain Ajavon v. Republic of Benin, op. cit62.

4 Houngue Eric Noudehouenou v. Republic of Benin, 28, Sébastien Germain Ajavon v. Republic of Benin,
op. cit 63.

55 Sébastien Germain Ajavon v. Republic of Benin, op. cit., § 60.
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i. Injunction on the legislative elections scheduled for December 2022

27.The Applicant requests the Court to order the Respondent State, through the
Independent Superior Electoral Authority (ISIE), to suspend the legislative
elections scheduled for 17 December 2022, in accordance with Decree No. 55
of 2022 The Applicant argues that since the said Decree is unconstitutional and
contrary to the international instruments ratified by the Respondent State, the
ISIE is enjoined to refuse to supervise any elections prior to the establishment
of the Constitutional Court.

*kk

28.The Court notes that this application seeks the Court to order the respondent
State to postpone the parliamentary elections scheduled for 17 December

2022, to elect the members of the Assembly of People's Representatives.

29.The Court notes that the Applicant filed his application with the Registry on 21
October 2022. He refers to the two decree-laws No. 44 and No. 55 of 2022 of
13 and 15 September 2022 relating respectively to the fight against offences
relating to information and communication systems and the amendment of the

organic law No. 2014-16 of 26 May 2014 on elections and referendum.

30.The Court notes that the Applicant has not shown any direct link between the
date of the calling of the parliamentary elections and the decree which is the
subject of his application. Furthermore, the prayers for provisional measures

are the same as those in the main application.

31.The Court observes that, in order to establish the existence of harm which the
request for provisional measures seeks to avoid, it is necessary to determine a
connection between the measures requested and the merits of the case. The

Court notes in this respect that there is no connection between the request for



a stay of the election concerned and the rights alleged by the Applicant in the
Application instituting proceedings. Indeed, the alleged violations are not

alleged in the context of the election whose suspension is sought.

32.Therefore, the Court rejects the Applicant's request for an order to suspend the

organisation of the concerned election.

33.For the avoidance of doubt, the Court recalls that this Ruling is provisional and
in no way prejudges the Court's findings on its jurisdiction, on the admissibility

of the application and on the merits thereof.

VIIl. OPERATIVE PART

34.For these reasons,

THE COURT,

By a vote of Nine (9) for, and One (1) against, Judge Chafika BENSAOULA
dissenting,
Dismisses the request to order the respondent State to postpone the
holding of the parliamentary elections scheduled for 17 December 2022

until the Court can examine the merits of the case.

Signed:
Justice Imani D. ABOUD, President

Robert ENO, Registrar




In accordance with Article 28(7) of the Protocol and rule 70(1) of the Rules, the Dissenting
Opinion of Justice Chafika BENSAOULA is appended to this Order.

Done at Arusha, this Sixteenth Day of December in the Year Two Thousand and Twenty-

Two in Arabic, English and French, the Arabic text being authoritative.




