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Summary of facts

The death penalty-the deliberate killing of a human being by the State-stands

apart from all other penal acts. lncarceration involves punishing a person by

denying him freedom and privileges, separating him from society, and, ultimately

in most cases, reforming him so that he can reunite with family, re-enter society,

and contribute to others. The death penalty, by contrast, entails extinguishing an

individual's life. The inhumanity of the death penalty extends from the moment the

sentence is delivered to the moment it is carried out. The delivery of the death

sentence confronts a person with the horror that, if and when the State has its way,

it will take him and kill him. And the execution of a death sentence entails infliction

of torture, cruelty and deprivation of dignity. There is no humane way to kill a

human.
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2. The death penalty is thus brutal, final and irreversible-on a plane above and

beyond all other forms of punishments. lt is an anachronism that does not comport

with the rights enshrined in Article 4 and Article 5 of the African Charter on Human

and Peoples' Rights (the "African Charter" or the "Charter"). The death penalty is

an affront to Article 4's core principle: "Human beings are inviolable." And because

the death penalty is plagued by due process deficiencies and is imposed in a

discriminatory and arbitrary manner, it violates Article 4's mandate that "[e]very

human being shall be entitled to respect for his life and the integrity of his person.

No one may be arbitrarily deprived of this right." Moreover, the death penalty

cannot be imposed or carried out without causing cruel, inhuman and degrading

treatment and punishment, in violation of Article 5 of the Charter.

The African Commission on Human and Peoples' Rights (the "African Commission"

or the "Commission") has long recognized the incompatibility of the death penalty

with these rights and international human rights law, and has repeatedly called for

abolition of the death penalty over the past 25 years.l

Most members of the African Union recognize this as well, as demonstrated by the

continuous trend away from imposing and carrying out the death penalty and

towards abolition. Across the African continent, most countries have now

prohibited-through constitutional amendment, judicial decision, or legislation-

the death penalty for most crimes.2 Today, over 80 percent of African countries

1 See infraflll27-32.
2 See Annex C (Table of current status of capital punishment in African Union Member States). By way of
a few recent examples, in 2023, the Ghanaian parliament amended the criminal code ("Criminal Offense
Act") to eliminate capital punishment as a cognizable penalty, except for acts of high treason. See Ghana
Abolishes the Death Penalty, EoUAL Jusrtce lrutrtRrve (July 27,2023), https://eji.org/news/ghana-
abolishesthe-death-penalty. Zambia abolished the death penalty by way of amendments to its penal code
and defence actin 2022 and 2023. See Penal Code Amendmenlof 2022, GoveRNvrNT oF ZAMBIA, Act No.
23 (Dec. 23, 2022),
https://www.oarliament.gov.zmlsites/defaulUfiles/documents/acts/Act%20No.%2023%20Penal%20Code
o/o2oo/o2SAmendmento/o29o/o2Co/o2O2022.odf; Defence (Amendmenl) of 2023, GovERNMENT or ZRN/srn, Act
No. 12 (Dec.26, 2023),httpsllzambialii.orqlaknlzmlactl2j23ll2. And in April2020, the NationalAssembly
of Chad adopted the abolition of the death penalty for all crimes. Marion Chahuneau and Melissa Verpile,
Chad's National Assembly abolishes the death penalty for all crimes, eARLTAMENTARTANS FoR GLoBAL ACTtoN,
(Apr. 28, 2020), https://vvlrvw.pqaction.orq/news/chad-abolishes-death-penalty-all-crimes.html. A number
of African Union Member States are also considering legislation aimed at abolishing the death penalty by
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have either abolished the death penalty de jure or no longer caffy out executions

of those sentenced to death. Based on data from Amnesty lnternational and the

Cornell Center on the Death Penalty Worldwide, of the 55 African Union Member

States ("AU [\4ember States"),24 have abolished the death penalty de jure under

their domestic laws;3 23 are abolitionist de facto, having chosen not to carry out

any executions for at least 10 years (and in many cases granting mass

commutations of sentences);a one-Nigeria-is only two years away from being

considered abolitionist de facto, having carried out its last execution in 2016;5 and

two have abolished the death penalty for common law crimes.6 Only four AU

Member States-Egypt, Somalia, South Sudan and Botswana-have carried out

executions since 20217 only two-Egypt and Somalia-carried out executions in

law, including Zimbabwe, Liberia, Malawi, and Kenya. See Ben Farmer and Peta Thornycroft, Will Africa
Be The Next Continent to Abolish the Death Penalty?, TelrcRepH (Apr. 16,2024),
https://www.teleqraph.co.uldqlobal-health/terror-and-securitv/death-penaltv-abolishment-africa-capital-
punishmenU. The Democratic Republic of the Congo, however, lifted its moratorium on the death penalty-
which had been in place for over two decades-in March of this year, although it does not appear to have
carried out any executions since that time and, accordingly, the Democratic Republic of the Congo remains
classified as abolitionist de facto. See Yassin Kombi and Sonia Rolley, Congo lifts moratorium on death
penalty, justice ministry circular shouzs, REUTERS (Mar. 15, 2024),
https://www.reuters.com/world/africa/conqo-lifts-moratorium-death-penaltv-iustice-ministrv-circular-shows-
2024-03-151.
3 See Annex C. See also Death Senfences and Executions in 2023, AtrrNrsrv lrur'1, at 41 (last visited Aug.
1,2024). Amnesty lnternational lists 23 AU lr/ember States as having abolished the death penalty by law,
but does not appear to include Zambia which, as noted above (see supra n.2), abolished the death penalty
in 2022 and 2023.
a See Annex C. See a/so Cornell Center on the Death Penalty Worldwide Home Page, Conruru LRw
ScHooL, https://deathpenaltvworldwide.oro/ (last visited Aug. 1 ,2024). The Cornell Center on the Death
Penalty Worldwide considers 22 AU Member States as abolitionist de facto, which can be determined by
navigating through either the map provided on the homepage of the Center's website or by searching for
the status of individual countries in the Center's database. The total number of 23 abolitionist de facto AU
Member States is arrived at by treating Morocco and Western Sahara separately.
s See Federal Republic of Nigeria (Nigeria), CoRruell cENTER oN rHE DeRrn PrruRlrv Wonlowtoe,
https://deathpenaltyworldwide.orq/database/#/results/country?id=S3 (last visited Aug. 1 , 2024) (noting
Nigeria's last executions were in 2016).
6 See Annex C.7 See Death Senfences and Executions in 2021, Auruesrv lrur'1, 40, 51-52,
https://www.amnestv.orq/enidocuments/act50/S418/2022len/ (last visited Aug. 1 ,2024) (identifying Egypt,
Somalia, South Sudan, and Botswana as the only AU Member States to carry out executions in 2021);
Death Sentences and Executions in 2022, Auruesrv INT'I, 28, 33-34,
https://vwvw.amnestv.orq/en/documents/act50/6548/2023len/ (last visited Aug. 1 ,2024) (identifying Egypt,
Somaf ia, and South Sudan as the only AU Member States to carry out executions in 2022).
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2023;8 and, based on currently available information, only Somalia has carried out

executions in 2024.s

5. Outside of Africa, the vast majority of countries have also rejected the death

penalty. 166 countries have abolished the death penalty by law, in practice, or for

most crimes.1o Of these, 113 have abolished the death penalty by law,11 45 are

considered abolitionist de facto,12 and B have abolished the death penalty for

common law crimes.13 Only a small number of countries continue to impose the

death penalty; and among those, even fewer continue to carry out executions.la

ln 2022, for example, apart from China (which does not report statistics but is

regarded as the world's most prolific executioner), three countries carried out over

sSee Death Senfences and Executions in 2023, Avrursry INT'1, at 29, 35-36 (last visited Aug. 1 ,2024).
e See Sornalia: Somali Atlilitary Court Executes Three Mlen for Murder of Two Brothers, SHeaeLLe MrorR
NrrwoRx (Mocnorsnu) (June 6, 2024),
https://allafrica.com/stories/202406070063.htm1#:-:text=Somalia%3A%20Somali%20Militarv%20Court%2
0Execut.
10 The total of 166 is arrived at by adding the total number of countries that have abolished the death penalty
by law, the total number of countries that are considered abolitionist de facto, and the total number of
countries that have abolished the death penalty for common law crimes, as set forth in the following
sentence.11 See Death Sentences and Executions in 2023, AMNESTv lNr'1, 41
https://www.amnestv.orq/en/documents/act50/7952l2024len/ (last visited Aug. 1, 2024). Amnesty
lnternational lists 112 States as having abolished the death penalty by law, but does not appear to include
Zambia which, as noted above (see supra n.2), abolished the death penalty in 2022 and 2023.
12 See Database: 2.1. Abolitionist de facfo, Conruru CrrureR oN THE Denrn Perunlry Wonlowror,
https://deathoenaltyworldwide.orq/database (last visited Aug.2, 2024). The Cornell Center on the Death
Penalty Worldwide considers 44 States globally as abolitionist de facto, which can be determined by
navigating through either the map provided on the homepage of the Center's website or by filtering the
Center's database for abolitionist de facto states. The Cornell Center on the Death Penalty Worldwide
addresses Morocco and Western Sahara together, however, and the total number of 45 abolitionisl de facto
States is arrived at by treating Morocco and Western Sahara separately.
13 See Death Senfences and Executions in 2023, Auruesrv lxr'1, at 4142,
https://www.amnesty.orq/en/documents/act50/7952l2024len/ (last visited July 14, 2024). Amnesty
lnternational lists 9 States as having abolished the death penalty for common law crimes, but appears to
have misclassified Zambia in this category which, as noted above (see supra n.2), abolished the death
penalty in 2022 and 2023,leaving only 8 States that have abolished the death penalty for common law
crimes only.
Ia See Matthew Robinson & Lauren Moody, Capital Punishment, lnternational Law, and Human Rights,14
lur'r J. Cntn,t. Jusr. Scts., 298, 301 (2019). See a/so John D. Bessler, The Death Penalty, From Draconian
Legal Codes to the Enlightenment, in Tue DEATH PENALTv's DENAL oF FUNDAMENTAL HUMAN RrcHrs:
IruTENruNTIOI.IAL LAW, STATE PRACTICE, AND THE EMERGING AgoLITIoNIST Nonv, 1 (Cambridge Univ. Press
2022) (discussing changing attitudes towards the death penalty and declines in the number of executions
over time).
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90% of all known executions: lran, Saudi Arabia and Egypt.15 ln light of these facts

and trends, as scholars have observed, "[a]bolition is . . . the norm in the world."16

The African Court on Human and People's Rights (the "African Court" or "Court")

has recognized the global trend towards abolition. ln its 2022 decision in Ghati

Atlwita v. United Republic of Tanzania, for example, the Court "acknowledge[d]

global trends towards the abolition of the death penalty," particularly in Africa.17

Specifically in relation to Africa, the Court took "cognisance of the continent-wide

developments in relation to the death penalty."18 The Court observed: "[]n 1990,

only one country, Cape Verde, had abolished the death penalty. Today, out of the

fifty-five (55) African Union member States, twenty-five (25) have abolished the

death penalty in law, fifteen (15) have placed a long-term moratorium on

executions while fifteen (15) retain capital punishment. JVlost recently in 2020,

Chad abolished the death penalty, followed by Sierra Leone in 2021 and the

Central African Republic and Equatorial Guinea for ordinary crimes] in 2022."1e

As noted, the facts concerning executions reinforce this trend, with only four AU

Member States carrying out executions since 2021; only two AU Member States

carrying out executions last year; and only one carrying out executions so far this

year.

ln 2019, Judge Tchikaya issued a separate opinion in Ally Rajabu and Others v.

United Republic of Tanzama, in which he observed that African and international

law doctrines have shifted in support of complete abolition and, considering the

increasing number of African nations with complete or de facto abolition, as well

15 See Death Penalty 2022: Recorded Executions Skyrocketto Highest Figure in Five Years, AMNESTY INT'L

(May 16, 2023), https://www.amnestv.orq/en/latesUnews/2023/05/death-penaltv-2022-executions-
skvrockeU (stating that, excluding China, over 90% of all reported executions were carried out by lran,
Saudi Arabia, and Egypt). While it is not possible to obtain a firm number of executions occurring in China
because China considers such information a state secret, China was estimated to have executed more
than 1,000 people in2022, more than any other country. Executions Around the World (2023), DeRrn
PENALTv INFoRMATtoN CerurEn, https://deathpenaltyinfo.org/policv-issues/international/executions-around-
the-world/ (last visited Aug. 1 ,2024).
16 Robinson & Moody, supra n.14 at 300.
17 See Ghati hrlwita v. United Republic of Tanzania, No. 01212019, Judgment, African Court on Human and
Peoples' Rights [Afr. Ct. H.P.R.], fl 64 (Dec. 1,2022\.
18 /d. 1[ 65.
1e /d. 1[ 65.

7

I

o

5



,

as various international sources, he called for this Court to find that Article 4 of the

African Charter prohibits the death penalty in all forms.2o

8. In addition to the growing trend towards abolition, as discussed in greater detail in

the remainder of this submission, the imposition and implementation of the death

penalty inevitably results in a violation of the Charter's fundamental protections;

and in practice in Africa (as in other regions), the imposition and implementation

of the death penalty is beset by a host of problems, demonstrating that a death

sentence cannot be imposed and carried out without violating the rights enshrined

in Article 4 and Article 5 of the African Charter.2l All of these factors, both

individually and in the aggregate, support a determination that the death penalty is

wholly incompatible with the African Charter and fundamental human rights

principles.

Legal Matters

PALU respectfully submits that the imposition and implementation of the death

penalty violates Article 4 and Article 5 of the African Charter and, accordingly, that

AU Member States have an obligation to abolish all laws and regulations that

permit the death penalty.

10 PALU therefore respectfully submits to this Honourable Court the following issues

for determination in the form of an advisory opinion:

a Whether laws and/or regulations of African states permitting the imposition

and implementation of the death penalty violate:

20 See generally Ally Rajabu and Others v. United Republic of Tanzania, No. 007/20'15, Judgment, African
Court on Human and Peoples' Rights [Afr. Ct. H.P.R.] (Nov. 28, 2019) (separate opinion by Judge Blaise
Tchikaya).
21 We are cognizant of the fact that the Court does not resolve factual disputes during advisory proceedings.
Requesf for Advisory Opinion by the Pan African Lawyers Union (PALU) on the Compatibility of Vagrancy
Laws with the African Charter on Human and Peoples' Rights and Other Human Rrghls lnstruments
Applicable in Africa, No. 001/2018, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.],
fl 36 (Dec. 4,2020). Any and all factual examples discussed herein are intended only to highlight for the
Court the practical dimensions of the imposition of the death penalty in Africa, and to illustrate how it cannot
be imposed in a manner that does not violate either and/or both Articles 4 and 5 of the African Charter.

4.

I

o

b



Article 4 of the African Charter, including its mandate that "human

beings are inviolable" and its prohibition against the arbitrary

deprivation of life; and

Article 5 of the African Charter, including its protection of "the dignity

inherent in a human being and [] the recognition of his legal status"

and its prohibition of "[a]ll forms of exploitation and degradation of

man, particularly slavery, slave trade, torture, cruel, inhuman or

degrading punishment and treatment."

b Whether, if such laws and/or regulations violate the African Charter, AU

Member States are obligated to repeal any such laws and/or regulations.

As discussed in the remainder of this submission, this Court should answer each

of these questions in the affirmative for the following reasons.

Firsf, Article 4 establishes a fundamental recognition of the sanctity of human

beings: "Human beings are inviolable. Every human being shall be entitled to

respect for his life and the integrity of his person. No one may be arbitrarily

deprived of this right." The Charter's proclamation and guarantee that "human

beings are inviolable" cannot be reconciled with an AU Member State's deliberate

killing of a human being.

Applying Article 4 to prohibit the death penalty by its plain terms is further

supported by the trend, among AU Member States and other nations around the

world, of moving away from the death penalty as a legitimate form of criminal

punishment, the statements and holdings of the African Commission, international

human rights bodies, and the relevant provisions of international treaties and

protocols (including those ratified by AU Member States), all of which support

abolishing the death penalty completely.22

il.

o11.

12.
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22 See rnfra Section 4(A).
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14. Second, even if Article 4 were interpreted to protect only against the arbitrary

deprivation of human life, the imposition and implementation of the death penalty

in practice would violate that protection. The degree of protection from

arbitrariness must be commensurate with the degree of the sanction at issue.

Because extinguishing a human life is the ultimate sanction, far beyond any other

permissible form of criminal punishment, a criminal justice system should not be

permitted to impose that sanction unless it can deliver a commensurate level of

fairness, rigor, and freedom from arbitrariness.23 But the criminaljustice systems

in Africa (and throughout the world) do not and cannot meet that standard; instead,

they are marked by intrinsic and omnipresent deficiencies.

15. As demonstrated below, for example, all four AU Member States that carried out

recorded executions from 2021 through the present-Egypt, Somalia, South

Sudan, and Botswana2a-have demonstrable due process flaws in their criminal

justice systems.2s The same is true of other AU tVember States that continue to

impose the death penalty while refraining from carrying out executions. One of the

23 See, e.9., Hilaire, Constantine and Benjamin and Others v. Trinidad and Tobago, Merits, Reparations,
and Costs, Judgment, lnter-Am. Ct. H.R. (ser. C)No.94, fl 148 (June 21,2002) ("Taking into accountthe
exceptionally serious and irreparable nature of the death penalty, the observance of due process, with its
bundle of rights and guarantees, becomes all the more important when human life is at stake."); Medellin,
Ramirez Cardenas and Leal Garcia v. United Sfafes, Admissibility and Merits (Publication), lnter-Am.
Comm'n H.R., No. 90/09, Case 12.644,1111122-123 (Aug. 7 , 2009) ("The Commission ... considers that it
has an enhanced obligation to ensure that any deprivation of life which may occur through the application
of the death penalty comply strictly with the requirements of the applicable inter-American human rights
instruments."); Chad Roger Goodman v. The Bahamas, Merits (Publication), lnter-Am. Comm'n H.R., No.
78107, Case 12.265, fl 34 (Oct. 15,2007) ("[The'heightened scrutiny test'] requires in particular strict
adherence to the rules and principles of due process and fair trials in the context of capital cases. The
Commission has previously emphasized that, due in part to its irrevocable and irreversible nature, the death
penalty ... warrants a particularly stringent need for reliability in determining whether a person is responsible
for a crime that carries a penalty of death.").

'o Egypt carried out 83 executions in 2021, 24 executions in 2022, and 8 executions in 2023; Somalia
carried out at least 21 executionsin202l, at least 6 executions in2022, and at least 38 executions in2023;
South Sudan carried out at least 9 executions in 2021, at least 5 executions in 2022, and 0 executions in
2023; and Botswana carried out 3 executions in 2021 and 0 executions in 2022 and 2023. See Death
Senfences and Executions in 2023, Atttuesry INT'I, at 29, 35-36
httos://mlw.amnesty.org/en/documents/actS0/7952/2024len/#:-:text=Amnestv%20lnternational's%20mo
nilorinoo/o20ofo/o2Othe.2022oh2abo/o2o16oh2Oino/o2A2023 (last visited June 6, 2024); Death Sentences and
Executions in 2022, AMNESTy INT'I, at 28, 33-34,
https://www.amnesty.orglen/documents/act50/6548/2023/en/ (last visited June 6, 2024); Death Senfences
and Executions in 2021, AMNESTy INT'I, at 40, 51-52,
https://www.amnestv.ors/en/documents/act50/5418/2022len/ (last visited June 6, 2024). See a/so supra
n.9 (noting Somalia is the only African country that appears to have carried out executions so far this year).
25 See rnfra Section 4(BXi).
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most widespread and troubling due process issues, for instance, is the failure to

provide adequate legal representation to those persons facing capital punishment.

16 Moreover, the death penalty is imposed in an unfair and discriminatory manner

due to factors such as gender, age, mental disabilities, poverty, language barriers,

and political affiliation. ln light of the effect of these flaws and deficiencies, the

death penalty cannot be imposed without violating the protection from arbitrariness

that Article 4 mandates.26

17 Third, the death penalty violates the protections guaranteed by Article 5 of the

Charter. Article 5 provides: "Every individual shall have the right to the respect of

the dignity inherent in a human being and to the recognition of his legal status. All

forms of exploitation and degradation of man particularly slavery, slave trade,

torture, cruel, inhuman or degrading punishment and treatment shall be prohibited."

The imposition and implementation of the death sentence necessarily entails

consequences and conduct that violate Article 5 because they constitute (i) cruel,

inhuman or degrading punishment and treatment ('CIDPT') and/or (ii)torture.

18. The violation of Article 5 begins at the moment an individual is subject to a
prosecution in which the death sentence is sought; and it certainly occurs once a

person is sentenced to death and is thereafter held on death row awaiting his or

her execution. ln these circumstances, a human being is subject to the

psychological torment of knowing that there will come a day when the State puts

him or her to death. This Court, along with other courts and scholars around the

world, has acknowledged that this psychological torment, known as the "Death

Row Phenomenon", rises to the level of CIDPT or torture.2T

19 Specifically, this Court has acknowledged that international jurisprudence has

established that "a delay of more than three (3)years between the confirmation of

a prisoner's death sentence on appeal and execution constitutes cruel, inhuman

or degrading treatment or punishment" and has accordingly found a violation of

26 See rnfra Section 4(B)(ii).
27 See rnfra Section 4(CXiX1).
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Article 5 when a defendant is held on death row for eight years following the

confirmation of a death sentence on appeal.2B Because persons subject to death

sentences in African countries are typically held on death row for at least three

years, and often much longer, a violation of Article 5 could be found on that basis.

But the violation of Article 5 should not be limited to the circumstances when a

person is held on death row for three years or more following the affirmation of the

sentence on appeal. The Death Row Phenomenon-the psychological torment

that a human being experiences when confronted with the prospect of being

deliberately killed by the State-takes hold from the moment the individual is

confronted with the prospect of a death sentence and certainly at the moment the

death sentence is delivered. Accordingly, this Court should recognize a violation

of Article 5 on this basis as an inevitable feature of the death penalty, without

regard to how long a person is held on death row. Furthermore, the deplorable

conditions faced by women on death row and, in some instances, their children,

as well as the severe psychological and emotional impacts suffered by the family

members of those sentenced to death, also give rise to violations of Article 5.2e

20 A State's act of carrying out a death sentence-actually killing a human being-

also constitutes a violation of Article 5. Any honest assessment would

acknowledge that there is no way to kill a human being without, in Article 5's words,

violating "the dignity inherent in a human being" and without subjecting her or him

to "torture, cruel, inhuman or degrading punishment and treatment."3o And each

of the methods of execution used by AU Member States that retain the death

penalty have been found to constitute CIDPT or torture.3l

21 ln sum, the death penalty cannot be imposed or carried out without violating Article

4 or 5 of the African Charter. While each of the grounds outlined above and

discussed below provide an independent basis for finding that the death penalty is

o

10

28 Nzigiyimana Zabron v. United Republic of Tanzania, No. 051/20'16, Judgment, African Court on Human
and Peoples' Rights [Afr. Ct. H.P.R.], fllJ 157-158 (June 4, 2024).
2e See rnfra Sections a(CXi)(2-3).
30 Article 5, African Charter on Human and Peoples' Rights. See infra Section 4(CXii).
31 See rnfra Section 4(C)(iii).



contrary to the African Charter, the cumulative effect of all of these grounds in the

aggregate also leads inexorably to the conclusion that the death penalty violates

the African Charter and fundamental human rights principles.

22. Accordingly, as the death penalty violates the Charter, each AU Member State

must abolish any laws and/or regulations which would permit the continued

imposition and implementation of the death penalty.

A. The death penalty inherently violates Article 4.

23. The death penalty is at its core a violation of Article 4. Article 4 provides that,

"Human beings are inviolable. Every human being shall be entitled to respect for

his life and the integrity of his person. No one may be arbitrarily deprived of this

right." "lnviolable" means "Not to be violated; not liable or allowed to suffer violence;

to be kept sacredly free from profanation, infraction, or assault."32 The Charter's

proclamation and guarantee that "human beings are inviolable" cannot be

reconciled with an AU Member State's deliberate killing of a human being.33

24 This application of Article 4 to proscribe any extermination of a human being via

the death penalty is reinforced by the movement by AU Member States and other

nations around the world away from the death penalty as a legitimate form of

criminal punishment, as well as the statements and holdings of the African

Commission, international human rights bodies, and the relevant provisions of

international treaties and protocols (including those ratified by AU Member States),

all of which support abolishing the death penalty completely.

25. The second and third sentence of Article 4 refer to respect for the life and integrity

of a person and the prohibition of any arbitrary deprivation of this right. With

respect to this portion of Article 4, this Court has commented in dictain Ally Rajabu

and Others v. The United Republic of Tanzania, Ghati hlwita v. United Republic of

32lnviolable, OxroRo ENGLtsH DtcrtorunRv (June 2024), httos://doi.org/10.1093/0ED/5825033183.
33 See Al-Saadoon & Mufdhiv. The United Kingdom, No. 61498/08, Judgement, Eur. Ct. H.R., fl 115 (Apr.
10, 2010) ("Judicial execution involves the deliberate and premeditated destruction of a human being by
the State authorities."); Article 4, African Charter on Human and Peoples' Rights.
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Tanzania, and other cases that these sentences in Article 4 do not prohibit the

death penalty in all circumstances but instead prohibit only the arbitrary deprivation

of life.3a ln Rajabu, for example, this Court stated that the appearance of "arbitrary"

in the third sentence of Article 4, "contemplates [the] deprivation [of life] as long as

such is not done arbitrarily. By implication, the death sentence is permissible as

an exception to the right to life under Article 4 as long as it is not imposed

arbitrarily."35 But the issue of whether Article 4-including its command that

"Human beings are inviolable"-establishes an absolute bar on the death penalty

was not before the Court in those cases: this issue was not presented by the

Applicants, it was not addressed by the parties, nor was it necessary to nor a

deciding factor in the Court's decision. Rather, those cases addressed only

whether Tanzania's mandatory imposition of the death penalty in all murder cases

was contrary to Article 4, on the basis that it is arbitrary, and the Court answered

that question in the affirmative.36 Accordingly, the Court's remarks regarding the

interpretation of Article 4-which are inconsistent with prevailing jurisprudence and

developments in international law-should not be considered a binding or

authoritative decision and should beidisregarded. In fact, to our knowledge, this

Court has never been faced with the direct question of whether the death penalty

is inherently incompatible with Article 4.

u Ally Rajabu and Others v. United Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 98 (Nov. 28,2019). See Ghati Mwita v. United Republic of
Tanzania, No.01212019, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], 1[66
(Dec. 1 ,2022) ("However, since the circumstances for which the death penalty may be appropriate, cannot
be categorised with exactitude, the determination of incidents of crimes warranting the imposition of the
death penalty must be left to domestic courts to decide on a case-by-case basis."). See a/so, e.9.,
Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No. 015/2016, Judgment,
African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], 1I11202-203 (Sept. 3, 2024).
35 See Ally Rajabu and Others v. United Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 98 (Nov. 28,2019).
36 Ally Rajabu and Others v. United Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples'Rights [Afr. Ct. H.P.R.], fl 14(vii-viii) (Nov.28,2019) (setting forth the applicant's
request that the Court hold that the mandatory death penalty violates Article a); id flfl 111-114 (holding the
mandatory death penalty violates Article 4); Ghati Mwita v. United Republic of Tanzania, No. 01212019,
Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl B0 (Dec. 1, 2022) (same);
Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No. 01 512016, Judgment,
African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], flfl 195, 207-208 (Sept. 3, 2024).
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26 PALU respectfully submits that the Court should address this question now and

should produce coherent jurisprudence as to the interpretation and application of

the African Charter on this issue. ln doing so, the Court should confirm that Article

4-including its essential mandate that "Human beings are inviolable"--does not

permit an AU Member State to deliberately kill a human being.

27 Additional support for the conclusion that a State's killing of a human being violates

Article 4 can be found in the pronouncements of the African Commission, the

separate opinions of distinguished members of this Court, and in the movement

away from the death penalty in Africa and around the globe.

28 The Commission has repeatedly condemned the death penalty and called for its

abolition in increasingly emphatic terms over the past 25 years. In 1999, the

Commission adopted Resolution 42, which called on AU Member States to "limit

the imposition of the death penalty only to the most serious crimes," "consider

establishing a moratorium on executions," and "reflect on the possibility of

abolishing the death penalty."37

29 ln 2008, the Commission adopted Resolution 136, which called on Member States

to establish a moratorium on executions "with a view to abolishing the death

penalty" and to ratify the Second Optional Protocol ("OP2') to the lnternational

Covenant on Civil and Political Rights ("|CCPR"),38 which in turn provides that "[n]o

one within the jurisdiction of a State Party to the present Protocol shall be executed"

and that "[e]ach State Party shall take all necessary measures to abolish the death

penalty within its jurisdiction." 3e ln 2014, the Commission organized the

Continental Conference on the Abolition of the Death Penalty in Africa (the

"Continental Conference"), which adopted the Declaration of the Continental

37 Resolution lJrging the State to Envisage a Moratorium on Death Penatty, ACHPR/Res.42(XXVI)99,
African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.] (Nov. 15, 1999).
38 Reso/ufion Calling on Sfafe Parties to Observe the Moratorium on the Death Penalty,
ACHPR/Res.136(XXXXIV)08, African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.]
(Nov.24, 2008).
3e G.A. Res.441128, Second Optional Protocol to the lnternational Covenant on Civit and PotiticalRrghts,
aiming at the abolition of the death penalfy, U.N. TReRry CoLLecttott, art. 1(1) (Dec. 15, 1989),
https://treaties. u n.orq/doc/sou rce/docs/A_RES 44 1 28-E. pdf .
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Conference on the Abolition of the Death Penalty in Africa ("The Cotonou

Declaration"). The Cotonou Declaration "call[ed] on legislators in Africa to review

their national laws and enact legislation abolishing the death penalty" and urged

AU t\4ember States to ratify the OP2 to the ICCPR.4o

30 ln 2015, the Commission adopted General Comment No. 3 on the African Charter

regarding Article 4's right to life. !n relevant part, General Comment No. 3 provides

that:

"[T]he Commission has on several occasions passed resolutions
calling on States to abolish the death penalty, or to establish a
moratorium in line with the continental and global trend. The vast
majority of African States have now abolished the death penalty in
law or in practice. International Iaw requires those States that
have not yet abolished the death penalty to take steps towards
its abolition in order to secure the rights to life and to dignity, in
addition to other rights such as the right to be free from torture, and
cruel, inhuman or degrading treatment."al

31 The Commission has reiterated and emphasized these principles and positions in

its jurisprudence. ln the 2015 Communication lnterights & Ditshwanelo v. The

Republic of Botswana, the African Commission strongly suggested that the death

penalty can no longer be sustained as compatible with the African Charter:

"[G]iven the 'evolution of international human rights law and
jurisprudence, and State practice', and cognisant of the progressive
work undertaken by the Commission's own Working Group on Death
Penalty, Extra-Judicial, Summary or Arbitrary Killings in Africa, the
Commission considers it increasingly difficult to envisage a
case in which the death penalty can be found to have been
applied in a way that is not in some way arbitrary. As a result it
is difficult to conceive that, if called upon in future to do so, that the

ao Declaration of the Continental Conference on the Abolition of the Death Penalfy [hereinafter "The
Cotonou Declaration"l, African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.] (July 4,
2014), https://achpr.au.inUindex.php/en/news/statementsi2O14-07-08/declaration-continental-conference-
abolition-death-oenaltv.
a1 General Comment No. 3 On The African Charter On Human And Peoples'Righfs: The Right To Life
(Article 4), African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.], S D.22 (Dec. 12,
2015), https://vvww.refinorld.orq/leqal/general/achpr/2015/en/70896 (emphasis added).
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Commission will find that the death penalty, however it is executed,
is any longer compatible with the African Charter."a2

32 ln the same vein, Commissioner Zainabou Sylvie Kayitesi in her report to the 49th

session of the African Commission, stated as follows: "[C]apital punishment is cruel

and therefore morally unjustifiable, unnecessary, irreversible, illogical; and

represents a most grave violation of fundamental human rights in particular the

right to life under Article 4 of the African Charter."a3

33 ln addition, distinguished judges on this Court have called for the Court to find that

the death penalty in all circumstances is contrary to Article 4. Judge Tchikaya, in

his separate opinion in Ally Rajabu and others v Tanzania, observed that reading

Article 4 to require the complete elimination of the death penalty by States would

reflect the African trend to introduce "moratoria on the execution of the death

penalty."aa Further, Judge Tchikaya urged this Court not to shy from using its

interpretative powers to conclude that Articles 4's reference to the right to life is

absolute, and should be interpreted to prohibit the death penalty.as He further

explained that this approach has been adopted by other courts and States both

when interpreting Article 4 and when dealing with similar provisions contained in

other instruments. a6 Judge Tchikaya concluded that, consistent with the

international (and African) trend to abolish capital punishment, Article 4 should be

interpreted as prohibiting the death penalty.aT

34 ln his dissenting opinion in Zabron v. United Republic of Tanzania, Judge Tchikaya

reiterated that Article 4 "makes human life inviolable in all its forms and procedures"

and that "[t]he Court should clearly invalidate the death penalty in order to protect

a2lnterights and Ditshwanelo v. The Republic of Botswana, Communication 319/06, African Commission
on Human and Peoples' Rights [Afr. Comm'n H.P.R.], fl 66 (Nov. 18,2015) (emphasis added).
a3 Working Group on Death Penalty, Extra-Judicial, Summary or Arbitrary Killings and Enforced
Disappearances in Africa - 4905, African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.]
(Apr. 28, 2011), httos://achpr.au.inVindex.php/sw/node/1 553.
aa See Ally Rajabu and Others v. United Republic of Tanzania, No. 007/2015, African Commission on
Human and Peoples' Rights [Afr. Comm'n H.P.R.], I[fl 18-19 (Nov. 18, 2019) (separate opinion by Judge
Blaise Tchikaya).
a5 See id.1121.
a6 See id.1l1l22-25.
a7 See id.n28.
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the right to life" as required by the application of international law and "international

texts abolishing the death penalty."a8 Judge Tchikaya pointed to progress in

Europe, where, due to the "instrumentality of international human rights law",

Europe "has become a death penalty-free zone".4s The universal principles of

human rights law should require that the death penalty be prohibited in Africa as

well. Further, in his declaration in Habyalimana Augustino and ltrluburu Abdulkarim

v. United Republic of Tanzania, Judge Tchikaya reiterated that "[a]ny death

sentence is a death sentence, whether it is mandatory or not. lt is this iniquitous

and useless sanction that must be disapproved of and repudiated from the social

order. The Court could help States that are slow to achieve this."so He continued

on to say that the "Court should have concluded long ago that there is no longer

any room for according the death penalty any validity in any form."S1

35 Similarly, Judge Ntsebeza issued a declaration in Zabron and Augusfrno, stating

that "[t]he death penalty has a potential for error, yet its consequences are

irreversible. Further, it has no demonstrable deterrent effect, and its discriminatory

application undermines the fundamental principles of human dignity, justice, and

equality."s2 While Judge Ntsebeza's observations were made in support of a

declaration that the death penalty "in and of itself, violates Article 5 of the Charter,"

the same observations also support a finding that the death penalty in and of itself

violates Article 4 of the Charter.s3

a8 Nzigiyimana Zabron v. United Republic of Tanzania, No. 05112016, African Court on Human and Peoples'
Rights [Afr. Ct. H.P.R.], fl!|35, 38, 39 (June 4, 2024) (dissenting opinion by Judge Blaise Tchikaya).
4e /d. 1[38.
50 Habyalimana Augustino and Aluburu Abdulkarim v. United Republic of Tanzania, No.015/2016,
Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 8 (Sept. 3,2024) (declaration
by Judge Blaise Tchikaya).
51 td.lI 11.
52 Nzigiyimana Zabron v. United Republic of Tanzanra, No. 05112016, African Court on Human and Peoples'
Rights [Afr. Ct. H.P.R.], fl 2 (June 4,2024) (declaration by Judge Dumisa Buhle Ntsebeza); Habyalimana
Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No. 015/2016, Judgment, African Court
on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 2 (Sept. 3,2024) (declaration by Judge Dumisa Buhle
Ntsebeza).
53 Nzigiyimana Zabron v. United Republic of Tanzanra, No. 05112016, African Court on Human and Peoples'
Rights [Afr. Ct. H.P.R.], fl 1 (June 4, 2024) (declaration by Judge Dumisa Buhle Ntsebeza); Habyalimana
Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No. 015/2016, Judgment, African Court
on Human and Peoples' Rights [Afr. Ct. H.P.R.], 11 1 (Sept. 3,2024) (declaration by Judge Dumisa Buhle
Ntsebeza).
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36 lnternational scholars and experts also interpret Article 4's protection of an

individual's right to life to be absolute.sa According to these scholars and experts,

the absolute right to life translates into an absolute prohibition of the death

penalty.s5

37 Still further, the conclusion that the death penalty is contrary to the protection of

life as a basic principle of human rights, as embodied in Article 4, is bolstered by

the continuing trend-both globally and in Africa-towards abolition of the death

penalty. As noted above, the great majority of countries around the world, and in

Africa, have abolished the death penalty as a matter of law or in practice.56

Furthermore, multiple international instruments support the prohibition of the death

penalty, and these instruments have been formally ratified and adopted widely

within Africa and around the world. For example, of the AU Member States that

have formally abolished the death penalty, 15 have ratified the OP2 to the

ICCPR.57

38 Even those AU Member States that have not ratified the OP2, or other international

treaties discussed herein, may be subject to the fundamental principles embodied

in these instruments, as this Court has stated that "all Member[] States of the AU

have undertaken to'promote and protect human and peoples' rights in accordance

with the African Charter on Human and Peoples' Rights and other relevant human

rights instruments"' and that "[b]y making this commitment, Member States have

s See, e.9., A Guide to the African Charter on Human and Peoples' Rlghfs, Amnesty lnt'|,
https://www.amnestv.orq/en/wp-contenVunloads/2021l08/io1630052006en.odf (last visited Apr.24,2024)
("[N]obody should ever be sentenced to death or executed - even prisoners who have been found guilty
after fair trials of committing appalling crimes.").
55 See, e.9., Andrew Novak, Hanging and the Atlandatory Death Penalty in Africa: the Significance of Rajabu
v. Tanzania,5 AFR. HUM. RTS. Y.8.,401 ,4Og (2021).
s6 See supra flfl 4-5.
57 Ratification Sfafus for the Second Optionat Protocol to the lnternational Covenant on Civil and Potiticat
Rights, aiming at the abolition of the death penalty, U.N. TREATv CoLLECToN, 414 (July 11, 1991),
https://treaties.un.orq/PaqesNiewDetails.aspx?src=TREATY&mtdsq no=lV-12&chapter=4&clans= en
(listing those countries that have ratified the OP2).
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assumed the obligation to uphold human rights in respect of all persons within their

jurisdiction."58 Worldwide, g1 countries have ratified the OP2.5e

39 ln addition, European and Latin American regional human rights bodies have also

adopted a number of protocols aimed at prohibiting the death penalty. To begin,

European treaty protocols providing for the abolition of the death penalty have

nearly unanimous support among members of the Council of Europe. For instance,

in Europe, Protocol No. 6 to the Convention for the Protection of Human Rights

and Fundamental Freedoms, adopted in 1982, provides that "[t]he death penalty

shall be abolished. No-one [sic] shall be condemned to such penalty or

executed."60 This statement was reaffirmed in2002 by Protocol No. 13 to the

same Convention.6l Protocol No. 6 has been ratified by all 46 members of the

Council of Europe, and Protocol No. 13 has been ratified by 45 (and signed by the

remaining one).62 And in Latin America,13 countries have ratified the Protocol to

the American Convention on Human Rights to Abolish the Death Penalty, adopted

in 1990, which provides in Article 1 that "[t]he States Parties to this Protocol shall

not apply the death penalty in their territory to any person subject to their

jurisdiction."63

s8 Reguest fo r Advisory Opinion by the Pan African Lawyers tJnion (PALIJ) on the Compatibility of Vagrancy
Laws with the African Chafter on Human and Peoples' Rights and Other Human Rights lnstruments
Applicable in Africa, No. 001/2018, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.],
fl35 (Dec.4,2020).
se Ratification Sfatus for the Second Optional Protocol to the lnternational Covenant on Civil and Politicat
Rights, aiming at the abolition of the death penalfy, U.N.TneRry CoLlecrtoN (July 11, 1991),
https://treaties.un.org/PaqesA/iewDetails.aspx?src=TREATY&mtdsq no=lV-12&chaoter=4&clanq= en.
60 Protocol No. 6 to the Convention for the Protection of Human Rights and Fundamental Freedoms
Concerning the Abolition of the Death Penalty, C.E.T.S. No. 1 14, art. 1 (1983).
61 See Protocol No. 13 to the Convention for the Protection of Human Rights and Fundamental Freedoms
Concerning the Abolition of the Death Penalty in all Circumstances, C.E.T.S. No. 187, arl.1 (2002).
62 Signatories for Protocol No. 6 to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, Deutsu lrusr. FoR Huu. Rrs.,
https://sdg.humanrights.dk/instrumenVsiqnatories?i=44908 (last visited June 1 1,2024); Chart of signatures
and ratifications of Treaty 187, CouNclt- or Eunope, https://www.coe.int/en/web/conventions/full-
list?module=signatures-by-treaty&treatvnum=187 (last visited May 7,2024).
63 These countries are Argentina, Brazil, Chile, Costa Rica, Dominican Republic, Ecuador, Honduras,
Mexico, Nicaragua, Panama, Paraguay, Uruguay and Venezuela. Signatories and Ratifications, A-53:
Protocol to the American Convention on Human Rights to Abolish the Death Penalty, DepnRtrrleNt or
lNreRuRrtoNAL LAW, http://www.oas.org/juridico/enqlish/siqs/a-53.html (last visited May 7,2024).
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40 At a global level, the trend towards abolition continues to strengthen with each

passing year. Even if there is not yet a categorical prohibition on the death penalty

under international law, the international community has increasingly made

statements in opposition to the continued use of the death penalty, suggesting a

strengthening customary norm. For example, over the last fifteen years, the UN

GeneralAssembly has adopted a series of resolutions in 2007,2008, 2010,2012,

2014, 2016, 2018, 2020, and 2022, urging States to respect international

standards that protect the rights of individuals facing the death penalty, and to

progressively restrict the use of, and reduce the number of offences which are

punishable by, the death penalty.oa ln 2022, a historic 126 countries voted in favor

of adopting a resolution establishing a moratorium on the use of the death penalty,

while only 37 countries voted against the resolution.65 The number of countries

that have voted in favor of a global moratorium on the death penalty has steadily

increased since 2007. While these resolutions do not have the binding authority

of a treaty, they reflect and support the strong global trend toward abstaining from,

and abolishing, the death penalty on fundamental human rights grounds.

41 For all of the reasons set forth herein, PALU respectfully submits that the Court

should hold that the death penalty inherently violates Article 4 of the African

Charter.

64 G.A. Res. 621149 , Moratorium on the use of the death penalty, A/RES/62I149 (Dec. 18,2007); G.A. Res.
63/168, Atloratorium on the use of the death penalty, A/RES/63i168 (Dec. 18, 2008); G.A. Res. 651206,
Moratorium on the use of the death penalty, A/RES/65/206 (Dec. 21,2010); G.A. Res. 671176, Moratorium
on the use of the death penalty, tuRES/67/176 (Dec. 20, 2012); G.A. Res. 69/186, Moratorium on the use
of the death penalty, A/RES/ 69/186 (Dec. 18, 2014); G.A. Res. 711187, Moratorium on the use of the death
penalty, A/RES/71l'187 (Dec. 19, 2016); G.A. Res.731175, Arloratorium on the use of the death penalty,
A/RES/73I175 (Dec. 17,2018); G.A. Res. 751183, Moratorium on the use of the death penalty,
A/RES/75|183 (Dec. 16,2020); G.A. Res. 771222, A/loratorium on the use of the death penalty,
A|RES|TT 1222 (Dec. 15, 2022).
65 Voting Record of the Third Committee, U.N. General Assembly (Nov. 11, 2022),
https://www.un.org/en/galthirdlT7ldocs/voting_sheets/L.44.Rev.1.pdf. Note that 24 countries abstained
from the vote. /d.
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B The imposition and implementation of the death penalty in practice
amounts to an arbitrary deprivation of life in violation of Article 4.

42. In the alternative, the Court can and should hold that, even if Article 4 is interpreted

as prohibiting only the arbitrary taking of a human life, the imposition and

implementation of the death penalty in practice is in fact arbitrary and therefore is

contrary to Article 4 on this basis.

43 As the African Commission has explained, "[a]rbitrariness should be interpreted

with reference to considerations such as appropriateness, justice, predictability,

reasonableness, necessity and proportionality."oo The African Commission has

further observed that it is "increasingly difficult to envisage a case in which the

death penalty can be found to have been applied in a way that is not in some way

arbitrary [and as] a result it is difficult to conceive that, if called upon in future to do

so, that the Commission will find that the death penalty, however it is executed, is

any longer compatible with the African Charter."67

44 ln addition, as the African Commission has also observed, the imposition of the

death penalty in breach of the due process standards of Article 7 of the African

Charter or in violation of the Charter's substantive safeguards such as Article 2's

prohibition of discrimination, is per se arbitrary.68

45 This Court similarly views "arbitrariness" through the lens of "due process," finding

in a number of cases that the mandatory death penalty, which does not allow for

consideration of mitigating factors and circumstances, does not comport with due

process and is therefore arbitrary.6s ln Ally Rajabu and Others v. the United

66 See General Comment No. 3 On The African Charter On Human And Peoples' Rights: The Right To Life
(Article 4), African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.], fl 12 (Dec. 12,2015),
https://vwvw. refworld.orq/leqal/qe neral/achpr/20 1 5/en/70896.
67 lnterights & Ditshwanelo v. The Republic of Botswana, Communication 319/06, African Commission on
Human and Peoples' Rights ffir. Comm'n H.P.R.I, fl 66 (Nov. 18,2015).
68 General Comment No. 3 On The African Charter On Human And Peoples'RrErhfs: The Right To Life
(Article 4), African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.], 111111-12,24 (Dec.
12, 2015), https://wr,vw.refworld.oro/leqal/general/achpr/2015/en/70896.
6e See, e.9., Nzigiyimana Zabron v. United Republic of Tanzania, No. 051/2016, Judgment, African Court
on Human and Peoples'Rights [Afr. Ct. H.P.R.],1lfl 143-145, 152 (June 4,2024); Ally Rajabu and Others
v. United Republic of Tanzania, No. 007/2015, Judgment, African Court on Human and Peoples'Rights
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Republic of Tanzania, for example, this Court found that "whether deprivation of

life is arbitrary within the meaning of Article 4 of the Charter should be assessed

against three criteria: first, it must be provided by law; second, it must be imposed

by a competent court; and, third, it must abide by due process."7o And in hrlarthine

Christian htlsuguri v. United Republic of Tanzama, this Court observed that

violations of "due process" include lengthy delays before trial and ineffective

representation.Tl Because the death penalty constitutes an extreme sanction, on

a plane above all others, these protections from arbitrariness and guarantees of

due process must be correspondingly rigorous and robust. Yet as discussed

herein, the serious due process defects and systemic flaws in the imposition of the

death penalty in practice in Africa render its continued imposition a violation of

Article 4.

46 Beyond these due process issues, the death penalty violates Article 4 for the

additional reason that it is imposed in a discriminatory manner, further

demonstrating its inherent arbitrariness. lnternational human rights organizations

with expertise in the death penalty, such as Amnesty lnternational, have chronicled

this issue with respect to the imposition of the death penalty in practice, noting that

the death penalty is "often used disproportionately against the poor, minorities and

members of racial, ethnic and religious groups. lt is imposed and carried out

arbitrarily...[and] used as a tool of repression - a swift and brutal way of silencing

political opposition."T2

lAfr. Ct. H.P.R.l, flfl 107-11 1 (Nov. 28,2019); Ghati Mwita v. United Republic of Tanzania, No.01212019,
Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 78 (Dec. 1, 2022); Forum of
Conscience v. Sierra Leone, No. 223198, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.],1[
19 (Nov. 6, 2000); Gozbeft Henerico v. United Republic of Tanzania, No. 056/2016, Judgment, African
Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], 1|fl 149-50 (Jan. 10, 2022); Amini Juma v. United
Republic of Tanzania, No. 02412016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct.
H.P.R.l, fl 130 (Sept. 30,2021).
70 Ally Rajabu and Others v. lJnited Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples'Rights [Afr. Ct. H.P.R.], fl 104(Nov. 28,2019) .

71 Atlafthine Christian Alsuguri v. Llnited Republic of Tanzania, No. 052/2016, Judgment, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], flfl 86-87, 107-110 (lengthy delays), I[1[BB-101 (ineffective
representation) (Dec. 1, 2022).
72 Campaigning Toolkit, Death Penalty the Ultimate Punishment (June 2021), Avruesrv lxr'1, 2,
https:/lwww.amnesty.orq/en/wp-contenVuploads/2O21l06/act500152008enq.odf; see a/so What We Do:
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47 Courts in Africa have recognized this issue as well. The South African

Constitutional Court, for example, has previously determined that in practice the

death penalty is often imposed arbitrarily and unequally as a result of issues of

race, poverty, chance, ineffective counsel, language barriers, and judicial bias.73

There are numerous examples illustrating that, in Africa (as elsewhere), the death

penalty is imposed in a discriminatory manner on women, children, members of

different ethnic groups, those living in economic precarity, and members of

disfavored political groups.

48. lnternational law requires that states adhere to the most rigorous standards of due

process when seeking to impose the death penalty in light of the gravity and

severity of a penalty that extinguishes a human life.Ta As discussed further below,

the evidence concerning the current state of affairs in African states that impose

the death penalty demonstrates that they do not achieve the level of freedom from

arbitrariness that should be required before the death penalty can be imposed.

Death Penalty, Atrlruesrv lrur'1, [hereinafter "Death Penalty, Atrlrursrv lrur'1"]
https://www.amnestv.orq/en/what-we-do/death-penaltvl (last visited Aug. 7, 2024) (arguing that "[t]he
weight of the death penalty is disproportionally carried by those with less advantaged socio-economic
backgrounds or belonging to a racial, ethnic or religious minority. This includes having limited access to
legal representation, for example, or being at greater disadvantage in their experience of the criminaljustice
system.").
73 See generally The State v. T. Mlakwanyane and M. Mchunu, (16) HRLJ 154 (CC) (S. Afr.) (June 6, 1995).
7a See, e.9., Hilaire, Constantine and Benjamin and Others v. Trinidad and Tobago, Merits, Reparations,
and Costs, Judgment, lnter-Am. Ct. H.R. (ser. C)No.94, fl 148 (June 21,2002) ("Taking into accountthe
exceptionally serious and irreparable nature of the death penalty, the observance of due process, with its
bundle of rights and guarantees, becomes all the more important when human life is at stake."); Medellin,
Ramfrez Cardenas and Leal Garcfa v. United Sfafes, Admissibility and lt/erits (Publication), lnter-Am.
Comm'n H.R., Report No. 90/09, Case 12.644,1111122-123 (Aug. 7, 2009) ("The Commission . .. considers
that it has an enhanced obligation to ensure that any deprivation of life which may occur through the
application of the death penalty comply strictly with the requirements of the applicable inter-American
human rights instruments. ... This 'heightened scrutiny test' is consistent with the restrictive approach taken
by other international human rights authorities to the imposition of the death penalty and has been
articulated and applied by the Commission in previous capital cases before it. The Commission will
therefore review the petitioner's allegations in the present case with a heightened level of scrutiny, to ensure
in particular that the right to life, the right to due process, and the right to a fair trial...has been properly
respected by the State."); Chad Roger Goodman v. The Bahamas, Merits (Publication), lnter-Am. Comm'n
H.R., No. 78107 , Case 12.265, fl 3a (Oct. 15, 2007) ("[The 'heightened scrutiny test'] requires in particular
strict adherence to the rules and principles of due process and fair trials in the context of capital cases. The
Commission has previously emphasized that, due in part to its irrevocable and irreversible nature, the death
penalty ... warrants a particularly stringent need for reliability in determining whether a person is responsible
for a crime that carries a penalty of death.").
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Rather, the reality is that the imposition of the death penalty in practice is plagued

with arbitrariness and, accordingly, violates Article 4.75

The Lack of Due Process in the lmposition of the Death Penaltv in
Practice

49 The fallibility of any justice system, i.e., the possibility that a person will be

wrongfully convicted or subjected to a punishment that is disproportionately severe

when taking into consideration all circumstances, is a serious concern in any

criminal case. But in a case in which a defendant faces the loss of his very life,

flaws that undermine the quality of justice and due process a defendant receives

are intolerable as a matter of basic human rights principles. ln Africa, despite

international law's strict due process requirements for death penalty cases, due

process problems-and particularly a lack of adequate representation-permeate

the imposition of the death penalty, as demonstrated by the following examples.

Due Process /ssues in AU hlember Sfafes with Recent
Recorded Executions

50 As noted, fourAU MemberStates-Egypt, Somalia, South Sudan and Botswana-

have carried out executions since 2021.76 Each of these have demonstrable

defects in their systems that lead to a failure to provide the required level of due

process and result in the arbitrary and improper imposition of the death penalty.

7s As noted above, see supra n.21 , the examples set forth herein are intended to highlight for the Court the
practical dimensions of the imposition of the death penalty in Africa, and to illustrate how it cannot be
imposed in a manner that is not in some way arbitrary.
76 See Death Sentences and Executions in 2021, AMNESTy lrur'1, at 40, 51-52,
https://www.amnestv.org/en/documents/act5O/5418/2022len/ (last visited Aug. 4, 2024) (identifying Egypt,
Somalia, South Sudan, and Botswana as the only AU Member States to carry out executions in 2021);
Death Senfences and Executions in 2022, AMNESTy lNr'llNr'1, at 28, 33-34,
https://www.amnesty.org/en/documents/act50/6548/2023len/ (last visited Aug. 4, 2024) (identifying Egypt,
Somalia, and South Sudan as the only AU Member States to carry out executions in 2022).
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51 Egypt: Egypt executed at least 230 people between January 2020 and lMarch

202277 and reportedly carried out eight executions in2023.78 Egypt imposes death

sentences in even greater numbers. According to independent monitors, in 2023,

Egyptian courts issued death sentences for at least 348 individuals and the Court

of Cassation upheld death sentences for at least 27 individuals.Te Rights groups

have found systemic due process violations in death penalty cases in Egypt.

These include proceedings before military courts and Emergency State Security

Courts where defendants underwent merely pro forma hearings in which

authorities did not file formal charges or present evidence and detainees were not

allowed to present a defense. s0 After setting forth these facts, Amnesty

lnternational determined that the country's courts imposed death sentences after

proceedings that did not meet international fair trial standards.sl

52 As an illustrative example, in June 2022, a terrorism-circuit of the Cairo Criminal

Court sentenced 10 men to death for "terrorism" and murder after a grossly unfair

trial, during which many had been forcibly disappeared and tortured, denied

access to their lawyers, and held in cruel and inhumane conditions amounting to

torture.s2 This example is not an outlier; according to reports from local rights

groups, hundreds of terrorism-related arrests did not comply with due process-

77 Egypt's Compliance with the Convention against Torture and Other Cruel lnhuman or Degrading
Treatment or Punishment: the death penalty, THE ADVocATES FoR HuuRru RtcHrs, Repnteve, RNo WoRlo
CoRlrrroru AcATNST THE DEArH Prrunlrv, (Oct. 2, 2023),
https://www.theadvocatesforhumanriohts.orq/Res/AHR%20WCADP%20Reprieve%20Eqvpt%20CAT%20
Final%20.pdf.78 Death Senfences and Executions in 2023, Aturuesrv lxr'1, at 9,
https://www.amnesty.orq/en/documentslact50/7952/2024len/#:-:text=Amnesty%20lnternational's%20mo
nilorinqo/o2Oofo/o2othe.2O22'/o20loo/o2016o/o20ino/o2a2023 (last visited Aug. 4, 2024).
7e Decrease in the lmplementation of the Death Penalty or lncrease in Resfncfions on Access fo
lnformation?: A/lonitoring Repoft on the Status of the Death Penalty in Egypt during the Year 2023, Eovprtnrl
FRorur FoR HutrrRtt RtcHrs (Feb. 26, 2024), httos://eqyptianfront.orq/2024l02ldecrease-inthe-
imolementation-ofthe-death-penaltv-or-increase-in-restrictions-on-access-to-information-monitorino-
report-on-the-status-of-the-death-penaltv-in-eqvpt-durinq-the-year-2023/.
80 Yee el al., Egypt's Revolving Jailhouse Door: One Pretrial Detention After Another, New YoRK TIMES,
(July 16,2022), https://www.nvtimes.com/interactive/2022l07l16/world/middleeast/eqvpt-prisoners.html.
See a/so infrall101.
u' Egypt Report 2023, AMNESTY INT'LINT'I-, https://www.amnestv.orq/en/location/middle-east-and-north-
africa/north-africa/eoyoVreport-egvoV (last visited Au g. 7, 2024).
82 Submission to the UN Human Rights Committee. /3Zth session, 27 February - 24 Mlarch 2023, AMNESTY
lur'1, at 7, https://www.amnesty.orq/en/wp-content/uploads/2023/01iMDE'1263762023ENGLlSH.pdf (last
visited Aug. 7, 2024).

I

24



detainees were not charged with crimes, not referred to prosecutors, and/or denied

access to counsel and to their families.s3

53 Further, human rights groups have identified evidence of regular due process

violations in the Egyptian civilian court system with respect to death penalty cases,

including but not limited to the use of torture to extract confessions, inadequate

access to counsel, a lack of transparency, insufficient investigations into

allegations of torture, and the use of mass trials to sentence individuals to death.sa

Moreover, in 2017 Egypt limited the ability of the Court of Cassation-Egypt's

highest court-to reverse convictions and remand a case for a second trial, thereby

stripping death penalty defendants of an important check on flawed convictions,

which Amnesty lnternational has described as a "nail in the coffin of fair trial

standards."85

54 Somalia: Somalia, which has regularly carried out executions in the last several

years, is likewise marked by fundamental due process failures and arbitrary

impositions of death sentences. According to Amnesty lnternational, there were

over 38 executions in Somalia in 2023,86 and reports indicate Somalia has already

83 Yee et al., Egypt's Revolving Jailhouse Door: One Pretrial Detention After Another, NEw Yonr Tturs,
(July 16, 2022), https://www.nytimes.com/interactive/2022l07/16/world/middleeasVeqypt-prisoners.html.
See a/so Amr Ahmed lbrahim, The Fagade of Dialogue and Political Openness: Egypt's lncreasing
Repression and Arbitrary Detention, TAHRTR lNSTrrurE roR MrooLE EAST Polrcv (June 21,2023),
https://timep.org/2023l06/21lthe-facade-of-dialoque-and-political-openness-eqyots-increasinq-repression-
and-arbitrary-detention/ (citing to Arrest and Detention on Political Background Repori 2018-2023,
SURPRTIR TRnNspRneNcy Ceruren FoR RESEARCH, ARCI.IIUNG , AND DATA MRNReeueur,
https://drive.qoogle.com/file/d/l nJSwb9BLQ4ZSEQmeUUGfNuwqK5ATkxb8lview).
8a Egypt's Compliance with the Convention against Torture and Other Cruel tnhuman or Degrading
Treatment or Punishment: the death penalty, Tue ADVocATES roR HUURN RtcHTS, Repnreve, AND WoRLD
ConlrrroN AcnNsr rHE DeRrH PENALTY, at 2 (Oct. 2, 2023),
https://www.theadvocatesforhumanriqhts.org/Res/AHR%20WCADP%20Reprieve%20Eqvpt%20CAT%20
Final%20.odf; Jeed Basyouni, Ihe Death Penalty in Egypt - Ten Years After the Uprising, Rrpnrrve, at 10,
13-14 (May 24,2021), httos://reorieve.org/uk/2021l05/24lthe-death-oenalty-in-eqypt-ten-vear-after-the-
uprisinql.
85 Jeed Basyouni, The Death Penalty in Egypt - Ten Years After the lJprising, RrpRlevr, al 14 (May 24,
2021), https://reprieve.oro/uk/2021l05/24lthe-death-penalty-in-eqvot-ten-vear-after-the-uprisinq/ (internal
citations omitted).86 Death Sentences and Executions in 2023, AMNEsTv lrur'1, at 9,
https://www.amnesty.org/en/documents/actS0/795212024len/#:-:text=Amnestv%20lnternational's%20mo
nitoring%20of%20the.2022o/o20to%2016%20in%202023 (last visited Aug. 4, 2024); see also Death
Senfences and Executions in 2022, AMNESTY INT'1, at 34 (Somalia carried out at least 6 executions in 2022),
https://www.amnestv.orq/en/documents/act50/6548/2023len/ (last visited Aug. 4, 2024); Death Sentences
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carried out at least three executions in 2024.87 With respect to executions in

Somalia, Human Rights Watch has reported that authorities in Somalia often

carried out executions, including executions of civilians, following military court

proceedings that violated international fair trial standards. ss The basis for

prosecutions in such military courts in Somalia is often unclear and the death

penalty is imposed arbitrarily.se

55 ln addition, the Committee Against Torture has reported that such military courts

"try civilian cases, including cases concerning juveniles...[but] do not guarantee

due process according to law, including providing defendants with legal

representation and the right to appeal, and their proceedings lack transparency."e0

As a result of Somalia's use of military courts to try and sentence civilians to death,

it is difficult to ascertain whether Somalia's civilian courts have also issued death

sentences in recent years. But the record is clear that Somalia continues to make

use of military courts to sentence civilians to death and carry out executions,

including as recently as June 2024, notwithstanding the prevalence of serious

documented due process issues in such military courts.el

and Executions in 2021, Anltruesrv lrur'llNr'1, at 60 (Somalia carried out at least 21 executionsin202l),
https://www.amnestv.orq/en/documents/act50/S418/2022len/ (last visited June 6, 2024).
87 See Somalia: Somali h/lilitary Court Executes Three Arlen for Murder of Two Brothers, SHngeLLe Meote
NerwoRr< (Mocnorsuu; (June 6, 2024),
https://allafrica.com/stories/202406070063.htm1#:-:text=Somalia%3A%20Somali%20Military%20Court%2
0Execut.
88 Somalia. Events of 2023, Hutrrnu RtcHrs Wnrcn, https://www.hnrv.orq/world-reporU2024/countrE
chapters/somalia#:-:text=Authorities%20throuqhout%20the%20country%20carried.forces%2C%20often
o/o20aftero/o20unfair'h20trials (last visited Aug. 4, 2024).
8e Vanda Felbab-Brown, The Limits of Punishment: Transitional Justice and Violent Extremism, at 11 (May
2018), https://i.unu.edu/media/cpr.unu.edu/attachmenU2770/4-LoP-Somalia-Case-Studv.pdf.
so Concluding Obseruations on the initial report of Somalia, CAT/C/SOM lCOl1, U.N. Committee Against
Torture, fl 13 (Dec. 2,2022). See a/so Corinne Noonan, Calling for Somaliland to Release Abshir Saleban
Hussein, a Child, from Death Row, CoRruell Crn. oN THE DEATH PENALTv WoRLowtor (July 31 , 2024),
https://deathpenaltyworldwide.org/callinq-for-somaliland-to-release-abshir-saleban-hussein-a-child-from-
death-row/ (discussing a recent case from February of 2024 where a court in Somaliland sentenced a child
to death).
el See Somalia: Somali Military Court Executes Three Arlen for Alurder of Two Brothers, SHRaetLe MeotR
NErwoRK (Mocnotsuu; (June 6, 2024),
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56 South Sudan: South Sudan, which carried out executions in 2022 and 2021,

presents similar due process issues with respect to the death penalty.e2 lt operates

under a transitional government and its justice system falls far short of international

standards. s3 Law enforcement and judicial authorities have, for instance,

subjected accused persons to prolonged detention without adequate opportunity

to prepare a defenseea and have reportedly sentenced individuals to death for

crimes committed as children. e5 Most disturbing, many defendants were

sentenced to death without access to any legal representation at all.e6

57 Botswana: Botswana, which executed three individuals in 2021, e7 also suffers

from similar serious due process concerns, including the lack of adequate legal

representation for criminal defendants in capital cases. While those facing the

death penalty are formally entitled to legal representation, such state-appointed

counsel generally lack the skills and training to adequately defend their death row

clients. es Due to severe financial constraints, fees paid to state-appointed

e2 Death Sentences and Executions in 2022, AvruEstY lrur'1, at 34 (South Sudan carried out at least 5
executions in 2022), https://www.amnesty.orq/en/documents/act50/6548/2023len/ (last visited Aug. 4,
2024); Death Sentences and Executions in 2021, AMNESTY INT'1, at 60 (South Sudan carried out at least 9
executions in 2021), https://www.amnestv.org/en/documents/act50/S418/2022len/ (last visited Aug. 4,
2024).
e3 Press Release, Disturbing wave of extrajudicial executions on the rise in South Sudan's Warrap Stafe -UN experts note, U.N. Press Release (July 29, 2021), https://wyrry.ohchr.orq/en/press-
releases/2021l07/disturbing-wave-extraiudicial-executions-rise-south-sudans-warrap-state-un.
ea See, e.9., "Prison /s Nof For hle." Arbitrary Detention in South Sudan, Auruesry lNr'1, at 4-5 (June 21,
2022), httos://www.hrw.orq/reporU2012106/2'1lprison-not-me/arbitrarv-detention-south-sudan.
e5 See, e.9., South Sudan Stakeholder Report for the 40th Session of the Working Group on the United
Nations Universal Periodic Review, THE ADVocAres FoR HUMAN Rteurs & Wonlo CoRlrroru Aoruusr rHe
DEArH PeruRlry, 11 16 (July 15, 2021\,
https://www.theadvocatesforhumanriqhts.orq/Res/South%20Sudan%20Death%20Penaltv%20Report%20
Final%202.odf .

e6 See, e.9., id. at 17; Rachel lbreck et al., Negotiating Justice: Courts as local civil authority during the
conflict in South Sudan, at 8-9 (2017), https://research.qold.ac.uldid/eprinV21114l1l17-0048-Sudan-
Report-v9.Web.pdf. See a/so, "Prison ls Not For Me." Arbitrary Detention in South Sudan, HurraRN Rtcurs
WATCH, at 5, 11 (June 21 ,2022), https://www.hnar.orq/reporu2O12106/2'1lprison-not-me/arbitrarv-detention-
south-sudan (stating approximately 95% of prisoners in South Sudan go through the criminaljustice system
without counsel and "are sentenced to death even though they have not been able to call and prepare
witnesses in their defense" and describing the absence of effective legal aid in South Sudan).e7 Death Senfences and Executions in 2021 , AMNESTy INT'I, at 60,
https://wlw.amnesry.orq/en/documents/act50/S418/2022len/ (last visited Aug. 4, 2024) (Botswana carried
out 3 executions in 2021).
e8 Elizabeth Macharia-Mokobi, Ihe Death Penalty ln Botswana: Time For a Re-Think?, Souru ArnrcR
N/tcRnttotrt CeurRe, aI70-71 (2017), https://rlww.southernafricalitigationcentre.orq/wp-
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attorneys are minimal compared to average fees paid to private lawyers, and death

penalty cases have been poorly handled by junior lawyers who lacked any

experience whatsoever in death penalty proceedings. ee N/oreover, there are

reported death penalty cases in which the burden of proof has been shifted to the

defendant.100 This improper shifting of the burden of proof, combined with the

failure of the state to provide adequate legal representation, leads to miscarriages

of justice and the imposition of the death penalty in violation of due process

protections and contrary to prohibitions of arbitrariness.

Failure to Provide Adequate Legal Representation to Death
Penalty Defendants

Both with respect to the foregoing examples, and with respect to the imposition of

the death penalty in Africa more generally, a troubling common due process

problem is the lack of proper representation of persons facing capital

punishment.lol Although only four AU Member States carried out executions in

recent years, several other AU Member States continue to impose the death

penalty despite failing to provide adequate legal representation to defendap1s.102

ln Nigeria, for example, capital defendants rarely receive adequate legal

representation due in part to a lack of legal aid resources, including a shortage of

attorneys who specialize in criminal defense and a lack of legal aid offices in

contenUuploads/2017I08/GOAL-16-Book-Mokobi.pdf; The death penalty in Botswana: Hasty and
secretive hangings: lnternational fact finding mission,lNreRxRrtoruru FeoenRrtoN FoR HuuRlt Rreurs
(FIDH) RNo DtrsHwnNELo - The Botswana Centre for Human Rights, at 21 (June 2007),
https://www.fidh.org/en/reqion/Africa/botswanaffhe-Death-Penaltv-in-Botswana.
se Onkemetse B. Tshosa, The death penalty in Botswana in the light of international law: The case for
abolition, BllCL, at6-T (2004), https://wvvrv.biicl.orq/files/2216 tshosa death penalty botswana.pdf.
100 Andrew Novak, Guilty of hrlurder with Extenuating Circumsfances.' Transparency and the Alandatory
Death Penalty in Botswana, Bosrou UNrveRstrv lNreRruRrtonRl LRw JouRNRt-, at 187-88 (2009).
101 See S. L. Babcock, An Unfair Fight for Justice: Legal Representation of Persons Facing the Death
Penalty, rn Con,tpRRRrtvE CRptrt PUNTSHMENT (Ed. Carol S. Steiker and Jordan M. Steiker), at 97-105
(2019) (discussing practical barriers to adequate and effective legal representation in death penalty cases
both in Africa and globally).
102 See, e.9., Death Senfences and Executions in 2023, AMNESTY INT'I, at 29, 35-36,
https://www.amnesty.org/en/documents/act50/7952/2024len/#:-:text=Amnestv%20lnternational's%20mo
niloring%2jof%2}the.2022%20too/o2016o/o20in%202023 (last visited Aug. 4, 2024) (noting the imposition
of death sentences during the course of 2023 in a number of AU Member States that have not carried out
a recorded execution since 2021, including Nigeria (246 death sentences) and Kenya (131 death
sentences)).

2.

58

o

t

28



remote areas.103 This is especially true for poor and indigent defendants who

consistently struggle to obtain representation, especially at the appellate level, and

who constitute the majority of those subject to trial.1oa Further, officers routinely

attempt to extract confessions from prisoners during pre-trial detention-which can

last years in many cases-when they do not yet have access to a lawyer.1os

These basic failures to provide legal representation in criminal proceedings,

including capital punishment cases, result in a denial of due process; and they also

lead to disparate, and therefore arbitrary, outcomes between those who are and

are not afforded representation.

59 Further, some States provide free legal assistance only when a proceeding

reaches trial, with the result that indigent individuals are often subject to

interrogations and investigations without the aid of counsel, raising serious due

process concerns, including forced confessions.106 In these circumstances, a

defendant's right to fair trial may already be lost by the time the proceedings reach

the courtroom.loT

60 Even in countries where criminal defendants (including defendants in capital cases)

have a constitutional or statutory right to representation, many do not actually

receive competent representation or any representation at all. Courts (or

103 Paulina Lucio Maymon, Nigeria's Debate on Death Penalty: Sign Execution Warrants or lmpose a
Arloratorium?, Conrurll Crn. oN rHE DERIH PruRlry WonLowror (June 26, 2019),
https://deathpenaltyworldwide.orq/niqerias-debate-on-capital-punishment-sion-execution-warrants-or-
i mpose-a-morato ri u m/.
104 ld.
105 ld.
106 For example, over a third of death row prisoners in Kenya were denied legal assistance during their
police interrogation. Carolyn Hoyle and Lucrezia Rizzelli, Living With a Death Sentence in Kenya: Prisoners'
Experiences of Crime, Punishment and Death Row, at 49-50 (2022), httos://deathpenaltvproject.org/wo-
contenVuploads/2022112lLivinq-with-a-Death-Sentence-in-Kenva-Prisoners-Experiences-of-Crime-
Punishment-and-Death-Row.pdf. And in some states, such as Uganda, foreign nationals may be excluded
from guarantees of state-appointed counsel when they are charged with an offence against the security of
the State (which is punishable by death). Report of the Office of the United Nations High Commissioner
for Human Rights, Capital punishment and the implementation of the safeguards guaranteeing protection
of the rights of fhose facing the death penalty, A/HRC/36/26, fl 28 (Aug. 22, 2017),
httos://documents.un.orgldoc/undoc/gen/g1 7/244l09/odf/q 1 724409. odf .
107 See Press Release, Death Penalty DispropotTionately Affects the Poor, tJN Rights Experts Warn, U.N.
Press Release (Oct. 10, 2017) [hereinafter "U.N. Joint Statement"], https://www.ohchr.oro/en/press-
releases/2O17110/death-penalty-disoroportionately-affects-poor-un-riqhts-exoerts-warn (emphasis added).
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government authorities) frequently fail to appoint counsel for indigent defendants

in criminal cases, including capital cases. Without the ability to pay for private

lawyers or invoke the aid of non-profit organizations, many individuals have been

sentenced to death without representation. ln South Sudan, for example, though

the Code of Criminal Procedure nominally provides for appointed counsel for

indigent defendants, there is virtually no legal aid available or any legal structure

for providing for such aid.108 The resulting lack of counsel means that practically

all executed inmates did not receive representation in the proceedings that led to

their conviction and death sentence.l0e

61. Even in countries that appear to have a structure for providing legal aid, the lack

of state funding routinely results in defendants being sentenced without

representation or without adequate access to their public defenders, in violation of

their due process rights.110 A 2022 study in Kenya, for example, reported that

almost a quarter of prisoners sentenced to death had received no legal

representation at trial and almost half reported not receiving legal assistance

during their appeal.1l1

108 Republic of South Sudan, CoRruell Crn. oru rne DrRtH PrruRlrv Wonuowtoe (Apr. 25, 2013),
https://deathpenaltvworldwide.orq/database/#/resu lts/cou ntrv?id=69.
1oe ld.
110 See S. L. Babcock, An Unfair Fight for Justice: Legal Representation of Persons Facing the Death
Penalty,in CovrpRRRrtve CnpttRt PUNTSHMENT (Ed. Carol S. Steiker and Jordan M. Steiker), 100-02 (2019)
(discussing the lack of state resources available for public defenders and the practical difficulties in ensuring
a prisoner's access to counsel in a number of African countries).
111 Carolyn Hoyle and Lucrezia Rizzelli, at 50; see a/so Report of the Office of the United Nations High
Commissioner for Human Rights, supra n.106 atl[ 17. Further, in Kenya there are no government-
sponsored public defenders, and local NGO's are unable to meet the demand for legal counsel. As a result,
most defendants either represent themselves or rely on paralegal services in prison. See, e.9., Damaris
Kemunto, Legal And Regulatory Gaps lnherent to the lmplementation Of the Legal Aid Acf, INTERNATIoNAL

Coti,ttr,ttsstot't or JuRrsrs (March 6, 2024), https://icj-kenya.org/news/leqal-and-regulatory-qaos-inherent-to-
the-implementation-of-the-leqal-aid-act/; Keith Zubrow, How COVID-I9 transformed the Kenyan court
system, CBS News (Aug. 15, 2021), https://www.cbsnews.com/news/covid-19-kenva-court-svstem-60-
minutes-2021-08-15/.
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62. Even where representation is provided, the appointment of counsel is often a mere

formality that does not lead to effective representation. ln Botswana, for example,

courts have reported and emphasized in public opinions the reality of poor



63

representation in capital cases.112 ln one homicide case, the defendants' initial

court-appointed lawyers never consulted with them, and failed to inform the

defendants about their options under Botswana law to provide testimony during

trial.113 ln addition, capital cases are often handled by inexperienced lawyers, due

at least in part to the fact that in many capital cases, attorneys' fees are often either

barely paid at all, or paid very late, such that there is little incentive for more

experienced practitioners to take on such cases.11a

Finally, even where representation is provided, there is often a wide disparity in

the availability of counsel between rural and urban communities. ln many

countries, lawyers cannot access their clients because of how far away they are

from a city. For example, in [\4ali, where the last known execution took place many

years ago but dozens of individuals remain on death row, a study found that the

majority of the 2TS lawyers in the country practiced in the capital city, significantly

limiting access to any attorney for defendants outside of the capital.115

e

64 The foregoing demonstrates that the lack of due process in capital cases amounts

to a serious, and pervasive, concern, which results in a denial of due process and

the arbitrary imposition of the death penalty. ln particular, the failure to ensure that

capital defendants are adequately represented means that two identical

112 See Gorosang v. State, Criminal Appeal No. 95 of 2012, Judgement, Ct. of Appeal of Botswana, BWCA
40,fl3(Feb. 1,2013)(notingthatthetrial was"marred...byinadequateinvestigation,inadequate
prosecution, and inadequate defence, which has a material effect on the outcome."). See a/so Alice Mogwe,
The Death Penalty in Botswana: Barriers to Equal Justice, m MovNG AwRv rRona tge Deeru PENALTv:
ARculrrrrurs, Tneruos AND PeRspecrrvrs, 170, 174 (lvan Simonovic ed., Sept. 21, 2015),
https:/lwww.ohchr.oro/enldocuments/tools-and-resources/moving-awav-death-penalty-arguments-trends-
and:BelsBectives (discussing DITSHWANELO v. Attorney General of Botswana, MISCRA Case No. 2 of
leee).
113 See Alice fVogwe , The Death Penatty in Botswana: Barriers to Equal Justice,,n MovrNG AwRy rRov rnr
DEATH PeNRutv: ARGUMENTS, TRENDS nruo PeRspecrvEs, 170, 174 (lvan Simonovic ed., Sept. 21 , 2015),
https://unryw.ohchr.orqlen/documqntsltgols-and-resourceslmovinq-awav-death-penaltv-arguments-trends-
and-perspectives (discussing DITSHWANELO v. Attorney General of Botswana, MISCRA Case No. 2 of
l eee).
11a Republic of Botswana, CoRrurll CrR. oN THE DEATH PENALTv WoRLDWIDE (Apr.21,2020),
https:lideathnenaltyworldwide.orgidatabasel#/results/country?id= 1 0.
115 Actualit1s du projet A/lali: La situation du Mali, AvocATS SRtts FRoureRes FRRruce (last accessed July
24,2010) (copy available upon request).
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defendants who committed identical crimes may receive vastly different

sentences-i.e., one may be sentenced to death and executed and one may not-
based solely on whether or not they have sufficient resources to retain their own

counsel. Such injustices result in a denial of due process and an arbitrary

deprivation of life in violation of Article 4.

65

ii. The Discriminatorv lmposition of the Death Penaltv in Practice

Another fundamental problem with the death penalty is that it is imposed in a

discriminatory, or arbitrary, manner as between different types of persons. As

international human rights organizations have observed, the death penalty is "used

disproportionately against the poor, minorities and members of racial, ethnic and

religious groups. lt is imposed and carried out arbitrarily...[and] used as a tool of

repression - a swift and brutal way of silencing political opposition.'116 ln particular,

as discussed below, the death penalty is imposed in Africa in a discriminatory

manner on women, children, members of different ethnic groups, those living in

economic precarity, those who speak a different language than the majority, and

members of disfavored political groups. This discriminatory and arbitrary

imposition of the death penalty establishes a further basis on which the death

penalty violates Article 4.

1. GenderDiscrimination

Gender discrimination frequently contributes to a disparate application of the death

penalty on women and girls. Women accused of capital crimes often face systemic

discrimination, including lack of education, economic resources, or legal

representation, making it "difficult for women to gain access to justice on an equal

116see Death Penalfy, AMNESTv lrur'1, at B: "The weight of the death penalty is disproportionally carried by
those with less advantaged socio-economic backgrounds or belonging to a racial, ethnic or religious
minority. This includes having limited access to legal representation, for example, or being at greater
disadvantage in their experience of the criminal justice sysfem."
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basis with men.'117 Further, when women are charged with crimes, courts often

fail to recognize mitigating factors such as domestic violence or mental illness.118

67 Gender discrimination also denies women access to education, which makes them

especially vulnerable to abuse by law enforcement and the criminal justice

system.lle As a result of their unequal access to education, women may be

unfamiliar with the language of the legal system, rendering them unable to engage

in their defense.120 Women generally also often lack economic resources as

compared to men, and when charged with the death penalty may be even less

able to afford legal counsel.121 For example, of the four women on death row in

Malawi as of 2018, all were indigent, three had never attended school, and two

were illiterarls.'tz2 The inability to understand the process and engage meaningfully

with, or even be able to retain, legal counsel often results in a failure to mount an

adequate defense and ensure a fair 1ris1.tz3

68 ln addition, law enforcement and prosecutors often fail to recognize mitigating

factors that especially affect women, including domestic violence or mental

illness.l2a For example, as of 2018, all of the women on death row in JVlalawi "had

experienced multiple forms of gender-based oppression and some form of mental

117 See, e.9., Judged for Arlore Than Her Crime: A Global Overuiew of Women Facing the Death Penalty,
CoRuru CrR. oN tnr DrRrn PruRlrvWoRt-owtoe, at3-4,6-8, 15 (Sept. 2023) [hereinafter "Judged for
IVore Than Her Crime"l, httos://deathpenaltyworldwide.orq/wo-content/uoloads/2019/12lJudqed-More-
Than-Her-Crime.pdf.
118 See rd.
l1s See id. a|29.
12o ld. at 3; see Fati: An lnnocent Woman Sentenced to Death for Terrorism After Being Falsely Accused
by a Rejected Suitor, CoRrurll Crn. ou tne Denrn PrNnlry WoRr-owroe (Nov. 17,2021),
htlpS/clgAlhpenallyworldwide.oro&ublicationlfati-an-innocent-woman-sCntelced{o-death-for{errorism-
after-being-falsely-accused-by-a-rejected-suitor/?version (where Fati, a Cameroonian woman who
did not speak French, was not provided a translator despite being accused of terrorism and held).
121 See Judged for htlore Than Her Crime at B, 1B (highlighting that women frequently lack money or
property of their own, and that the vast majority of women on death row are from poor and marginalized
communities, hindering their ability to retain adequate legal counsel).
122 See id. at29.
123 See id.
124 See id. at 12, 15-17.

t

I

33



,

69

71

illness or trauma."12s Additionally, one woman in Malawiwas charged with murder

in 2003 after striking her abusive husband in self-defense.126

This problem persists in sentencing women, where courts often disregard the

impact of gender-based violence, abuse, and trauma as mitigating factors.127

Women on death row were frequently victims of gender-based violence, a

phenomenon regulady disregarded or discredited when considering the

circumstances that led to their crimes.l2B As just one example, in a recent case in

Tanzania, the trial court failed to take into account a female defendant's mitigating

evidence of self-defense in sentencing her to death for the killing of her "infamous

abusive husband," including her uncontested testimony that he had brutally

attacked and beat her with a hammer while drunk before she took the hammer

from him and killed 61r.tze

The aforementioned systemic discrimination faced by women accused of capital

crimes, including lack of education, economic resources, and legal representation,

as well as the failure of law enforcement, prosecutors, and courts to properly

account for mitigating factors such as domestic violence and mental illness in

death penalty cases concerning women, result in gender-based arbitrariness in the

imposition of the death penalty in practice.

2. Children

There is a clear and universal prohibition on sentencing children to death, as set

forth in the African Charter on the Rights and Welfare of Children, international

70

I
125 See id. a|29.
126 See ld at 30.
127 See, e.9., Sally Parker, Center on the Death Penalty Worldwide Wins Freedom for Two Women in
Tanzania, ConNeu L. ScH. (March 13, 2024), https://www.lawschool.cornell.edu/newsicenter-onthe-
death-penaltv-worldwide-wins-freedom-for-two-women-in-tanzania/ (where Tanzanian woman's husband
had inflicted repeated and brutal violence on his wife and children, and it had not been taken into account
in her sentencing for killing her husband in self-defense).
128 See, e.9., id.; see a/so Judged for More Than Her Crime at 15-16, 29-30.
12e Chausiku Nchama Arlagoiga v. Republic, Criminal Appeal No. 297 of 2020, Judgement, Ct. of Appeal of
Tanzania, at 5 (Nov. 9, 2023). See a/so id. at 9-11 (further describing the husband's attack on the
defendant and overturning her conviction due to the trial court's error in not considering the circumstances
surrounding the commission of the offence).

34



human rights instruments, and the laws of every AU Member State. Nevertheless,

children in Africa continue to be sentenced to death. The imposition of the death

penalty on juveniles persists for multiple reasons, including that States disregard

the laws prohibiting it, the age of minority is different in State law than the age in

international legal instruments, and a frequent lack of documentation of age.

72 Between 1990 and 2019, Amnesty lnternational documented instances of children

executed in five African countries: the Democratic Republic of Congo, Nigeria,

Somalia, South Sudan, and Sudan.130 ln 2015, the U.N. Secretary General

reported that Nigeria had sentenced juvenile offenders to death in recent years.131

!n certain AU Member States, the continued imposition of the death penalty on

children may result from the fact that a particularstate's definition of "children" does

not accord with the definition of the term in international legal instruments. The

Convention on the Rights of the Child ("CRC"), which has been signed and ratified

by every AU Member State,132 defines "children" to mean individuals below the

age of 18,133 but some AU Member States have chosen an age lower than 1B as

the point at which an individual is no longer considered a child and can be treated

as an adult for the purposes of criminal adjudication or sentencing.l3a

73 Further, children are at risk of being sentenced as adults in capital cases when

they lack documentation of their birthdate. When a child is not able to confirm their

age, they are at risk of being tried as an adult and sentenced to death when their

case may not otherwise be eligible for the death penalty. This issue is particularly

130 Executions of Juveniles Slnce 1990 as of November 2019, Aluesry lNr'l (Nov. 2019),
https:/lwivrv.amnesty.orq/en/documents/act50/0233/2019/en/; Somalia: Five Children Executed, Two
Others at Risk, Arrltruesry lrur'l (Apr. 28,2017),
https://www.am nesty.org/en/docu ments/afr52l6 1 1 2/20 1 7/en/.
131 See Capital Punishment and lmplementation of the Safeguards Guaranteeing Protection of the Rights
of Those Facing the Death Penalty, Economic and Social Council Res. 2015/49, 11 79 (Apr. 13, 2015).
132 See Ratification Sfafus for CRC - Convention on the Rlghfs of the Child, Urutreo NRrtorus TREATv BoDy
DRtnsRse, httos://treaties.un.org/Paqesn/iewDetails.asox?src=TREATY&mtdsg no=lV-
1 ''l &chapter=4&clang= en.
l33Convention on the Rights of the Child, U.N.T.S., No.27531, art. 1 (Nov.20, 1989) (entered intoforce
Sept.2, 1990).
134 See Minimum Ages of Criminal Responsibility in Africa, Cnuo Rtcurs lNTERNATroruru NerwoRr< (CRIN)
(Oct. 1 7, 20 1 4), https://a rch ive. cri n.org/en/h ome/aqes/Afri ca. html.
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prevalent where there are low rates of birth registration.l3s ln Africa, many AU

Member States that continue to apply the death penalty lack functioning birth

registries.l36

74 One additionalfactor leading to the incorrect identification, and sentencing to death,

of juvenile offenders is the extended time suspects spend in detention before

trial.137 In several Sub-Saharan African countries, those accused of crimes can

remain in detention for years without seeing a lawyer.l38 By the time they appear

in court, they are often past the age of majority, and their lawyers typically do not

deem it necessary at that point to verify their age at the time the crime was

committed.l3s

75 ln sum, despite the fact that the imposition of the death penalty on children is

universally condemned and prohibited as a basic human rights principle, as long

as the death penalty is an option for punishment in Africa, there is a persistent risk

and likelihood that children will be at risk of being sentenced to death and executed

3. hrlental Disabilities

76 Those suffering from intellectual or psycho-social disabilities are at an increased

risk of wrongful execution and an unjust criminal process overall as compared to

persons without such conditions. lt is widely recognized that to impose the death

penalty on persons with mental or intellectual disabilities is contrary to human

rights principles. lndeed, the African Commission has expressly stated that "...the

execution of...persons with psycho-social or intellectual disabilities, will always

135 See S. L. Babcock, Deciding who lives and who dies: eligibility for capital punishment under national
and international law, rn CoupRRnrtve Cnptrru PurutsHnlrxr (Ed. Carol S. Steiker and Jordan M. Steiker),
at 56-58 (2019).
136 ln many of the retentionist countries less than 50% of the population under the age of five possesses a
birth certificate. Namely, we refer to Somalia (3%) and South Sudan (35%). See Birth Registration,
UN ICEF GLoeRL DRTRaRse, https://data.unicef.orq/topic/child-protection/birth-registration/#data (last
update: June 2023).
137 See S. L. Babcock, Deciding who lives and who dies: eligibility for capital punishment under national
and international law, rn Con,tpRRRrtve Cnptrt PutttsHtrleNr (Ed. Carol S. Steiker and Jordan M. Steiker),
at 58, n.27 . (2019).
138 ld.
13e ld.
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amount to a violation of the right to life.'140 Furthermore, several UN bodies have

urged States to exclude persons with mental or intellectual disabilities from the

death penalty entirely: the UN Commission on Human Rights in Resolution

2005/59 called on States not to impose a death sentence or execute "a person

suffering from any mentalor intellectual disabili1l"rla1; the UN Special Rapporteur

on Torture in 2014 stated that "[i]nternational law considers the imposition and

enforcement of the death penalty on persons with mental disabilities a violation of

the prohibition of torture and other cruel, inhuman and degrading treatment or

punishment"la2; the UN Commission on Human Rights has adopted resolutions

urging all states not to execute any person "suffering from any form of mental

disorder"143; and, most recently, the UN GeneralAssembly's resolution in support

of a moratorium on the death penalty urges states "[t]o progressively restrict the

use of the death penalty and not to impose capital punishment . . . on persons with

mental or intellectual disabilities[.1" t4+ In addition, this Court has previously

recognized that the failure to consider evidence of a defendant's mental health

status can give rise to a violation of the defendant's right to a fair trial under Article

7(1) of the Charter and, in the context of the mandatory death penalty, that such

failure constitutes a violation of the right to life as guaranteed by Article 4 of the

Charter.las

140 General Comment No. 3 On The African Charter On Human And Peoples' Rights: The Right To Life
(Article 4), African Commission on Human and Peoples' Rights [Afr. Comm'n H.P.R.], S D.25 (Dec. 12,
201 5), https://www.refworld.orq/leqal/qeneral/ach pr/20 1 5/en/70896.
141 See, e.9., Commission on Human Rights Resolutions 2005/59: Question of the Death Penalty,tJN
Commission on Human Rights (Apr.20, 2005).
142 Press Release, Death row: uN experts urge US authorities to stop execution of Scoff Panetti, a
mentally ill prisoner, U.N. Press Release (Dec. 02, 2014), https://vrrww.ohchr.orq/en/press-
releases/2014/12ldeath-row-un-experts-urqe-us-authorities-stop-execution-scott-panetti.
143 The Quesfion of the Death Penalty, E/CN.4/RES 12003167 , U.N. Hurra. Rrs. OFFTcE Hror-r CovHa'R, fl 4(g)
(Apr.25, 2003).
144 U.N. GeneralAssembly Res.771222, Moratorium on the use of the death penalty, NRESI771222,1l
7(e) (Jan. 6,2023).
145 See Gozbert Henerico v. United Republic of Tanzania, No. 056/2016, Judgment, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 160 (Jan. 10, 2022) (finding a violation of Article 7(1) due
to the domestic court's failure to consider a medical evaluation report of the Applicant's mental health
status). See a/so Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No.
01512016, Judgment, African Court on Human and Peoples'Rights [Afr. Ct. H.P.R.], fl[|214-15 (Sept.3,
2024) (finding a violation of Article 4 "owing to the domestic courts not [being] afforded discretion to consider
the mental health of the Applicants in imposing the death sentence.").
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77 Protecting against the imposition of the death penalty on mentally and intellectually

disabled persons is a particular concern in Africa, in light of the lack of resources

necessary to identify offenders with such disabilities and appropriately take into

account their condition as a mitigating factor in sentencing.

78 Even in countries where those with mental illnesses or intellectual disabilities are

exempt from the death penalty by law, and even when the threshold applied to

determine who suffers from such a mental illness or disability is adequate and does

not exclude certain categories of mentally disabled people, defendants that fall into

this category may still be sentenced to death because of the lack of trained experts

who are qualified to perform the required investigations.la6 A study in Malawi, for

example, found that few mental health workers have been trained to carry out

comprehensive assessments of capital murder defendants to determine whether

they suffered intellectual disabilities or mental impairments that may serve as

mitigating factors for sentencing.laz ln fact, although more than two hundred

persons were sentenced to death in l\Ialawi between 1994 and 2005, not one was

assessed for intellectual disabilities prior to trial.laB

79. ln other circumstances, courts simply ignore evidence of a defendant's mental

disability as a potential mitigating factor. For example, as this Court noted in

Gozbert Henerico v lJnited Republic of Tanzama,14e the High Court of Tanzania at

Bukoba failed to consider a medical report on N/r. Henerico's mental health status

146 See S. L. Babcock, Deciding who lives and who dies: eligibility for capital punishment under national
and international law, rn CoupRRRrtve CRptrnl Purutsnurur (Ed. Carol S. Steiker and Jordan M. Steiker),
at 58-66 (2019); Justice Denied: A Global Study of Wrongful Death Convicfions, at 6, 37 (Jan. 2018).
147 See Justice Denied: A Global Study of Wrongful Death Convictions, CoRuell CrR. oru THE DEATH

PENALTv Wonlowroe, al37 (Jan. 2018).
148 S. L. Babcock, Deciding who lives and who dies: eligibility for capital punishment under national and
international law, in CoMpARATrve CRptrt Putrttsrtlexr (Ed. Carol S. Steiker and Jordan M. Steiker), at 65
(2019). While the last known execution in Malawi took place in 1992, the record of death sentences being
imposed without adequate assessment of mental and intellectual disabilities demonstrates the
pervasiveness of this problem.
1ae Gozbert Henerico v. United Republic of Tanzania, No. 056/2016, Judgment, African Court on Human
and Peoples' Rights ffir. Ct. H.P.R.I(Jan. 10, 2022).
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and sentenced him to death, which failure in and of itself constituted a violation of

the right to a fair trial.150

As demonstrated by the foregoing, criminal justice systems in Africa cannot

guarantee that a defendant's mental health status is assessed-or even

considered-before sentencing him or her to death, resulting in a serious risk that

persons suffering from mental illness or intellectual disabilities are wrongfully

executed in an arbitrary manner.

4. Povefty

The death penalty is also often imposed disproportionately on those living in

poverty. UN experts have stated that, in general:

o"[i]f you are poor, the chances of being sentenced to death
are immensely higher than if you are rich. There could be no
greater indictment of the death penalty than the fact that in
practice it is really a penalty reserved for people from lower
socio-economic groups. This turns it into a class-based form
of discrimination in most countries, thus making it the
equivalent of an arbitrary killing."t5t

Several circumstances render those living in poverty more likely to face the death

penalty and ultimately be sentenced to death, including: (1) structural obstacles,

such as the costs of legal proceedings or the absence of necessary institutions in

rural or impoverished areas, that prevent such individuals from exercising their

rights to a fair trial; (2) stereotypes correlating poverty and criminality; (3) lack of

access to education, social or financial support required to navigate complex

criminal proceedings; (4) lack of effective legal representation, which in turn results

in an increased likelihood of unfair proceedings; and (5) deprivation of appellate

rights. Each is summarized below.

150 /d. fl 160; see a/so African Charter, Article 7(1).
151 U.N. Joint Statement; see a/so Report of the Office of the United Nations High Commissioner for Human
Rights, High-level panel discussion on the question of the death penalty, NHRCl42l25, fl 5 (June 21,2019),
https://ap.ohch r.org/documents/dpaoe e.aspx?si=A/HRC/42l25.
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82 Firsf, structural obstacles to accessing the justice system disproportionately affect

those living in poverty, leading to negative outcomes in criminal proceedings and

a disproportionate impact of the death penalty on this group.152 The accused's

inability to bear the costs of criminal proceedings is one such obstacle. From the

initial investigation until execution, wealth and income impact every stage of the

criminal process, including the death penalty process, as defendants face fees and

other costs at all stages of the proceedings. For instance, during the investigation

process, poor individuals may be disadvantaged in cases where payments (or

bribes) may influence the thoroughness of the investigation.l53 ln Nigeria, for

example, suspects may be required to pay for the police's fuel when traveling to

see and interview witnesses, including witnesses who may be able to verify the

alibi of suspects facing the death penalty for their alleged crimes.lsa There are

documented cases where the police did not conduct these interviews because

suspects facing the death penalty could not pay, including cases where suspects

were later sentenced to death.155

83 ln addition, rural, poor, and marginalized areas often lack institutions necessary

for the administration of justice, such as police officers, lawyers, judges, and

courthouses.156 ln such instances, those "living in poverty have to travel long

distances at great cost to engage with the justice system."157 ln Malawi, for

instance, a lack of resources means that "[b]ackground investigations are rarely

conducted due to the fact that defendants may live in remote villages that are not

accessible given the scarce resources. [...] Travel expenses are also too high to

152 See Report of the Special Rapporteur on extreme poverty and human rights, Extreme poverty and
human rights, N671278, U.N. General Assembly, I[I[ 35-59 (Aug. 9, 2012) lhereinafter "U.N. Poverty
Report"l.
1s3 See Nigeria. Waiting for the Hangman, AMNESTY INT'1, at 3 (Oct. 2008) [hereinafter "Al Nigeria Report"],
https://www.amnestv.orq/en/documents/afr44l020/2008/en/. Nigeria is a retentionist state. Death
Sentences and Executions in 2022, AMNESTY INT'1, at 41 (lVay 16, 2023),
https://www. a m nestv.orq/e n/docu me nts/actS0/6548/2023len/.
1s See Al Nigeria Report, at 3.
155 ld, at3,13-14.
156 U.N. Poverty Report, fl 37.
157 ld.
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bring in witnesses for murder trials."158 As a consequence, in most cases, the

only witness for the defense is the defendant themselves.l5e

84 Second, individuals living in poverty are often targeted as likely suspects for crimes:

"[d]isproportionately high numbers of [individuals living in poverty] are arrested,

detained and imprisoned as a result of law enforcement officials' frequent use of

poverty, homelessness or disadvantage as an indicator of criminality."t0o ln this

regard, a report of the Presidential Commission on Reform of the Administration

of Justice of Nigeria concluded that "limited legal protection [and] unequal access

to justice perpetuate a situation in which the poor and other vulnerable groups are

highly susceptible to arrest and subsequent imprisonm"n1."161 The effects of this

"criminalization of poverty" phenomenon were also observed in the context of the

death penalty. According to the same report, inmates on death row in Nigeria are

"almost exclusively poor and without legal representation."l62

158 Report for the 56th Ordinary Session of the African Commission on Human and Peoples' Rights for the
Commission's Examination of Malawi's lnitial and Combined Periodic Country Report on the
lmplementation of the African Charter on Human and Peoples' Rights in Malawi, THE ADVocATes FoR
HUMAN Rtcnrs, at 10 (Sept. 2014) [hereinafter "THr AovocRtes Fon HuvRlr RTcHTS Report on Malawi"].
15e See Tne AovocRTES FoR HUMAN RTcHTS Reporl on Malawi, at 10.
160 U.N. Poverty Report, fl 48 (emphasis added).
161 Al Nigeria Report, at 37.
162 ld.
163 Death Penalty and Poverty Factsheet, WoRLD CoALrroN AoRrNsr rHE DEATH PErunlry, at 4,
https://worldcoalition.orq/wo-contenUuploads/2020/09/EN_WD2017 FactSheet-1 .pdf (last visited Aug. 8,
2024).

I

I

41

85. Third, indigent defendants also often lack access to education and are deprived of

the necessary social, financial, and legal support to navigate complex death

penalty proceedings. ln the absence of such education and support, they are often

unable to understand or fully participate in the proceedings and effectively

advocate for themselves.l63 For instance, a study in Kenya involving 671 prisoners

across 12 prisons who had been sentenced to death revealed significant

educational and economic disadvantages: their average wage before arrest was

below the Kenyan living wage and more than 10% had never received formal



,

education.l6a Additionally, more than two-thirds had only completed primary

education, with nearly half not advancing beyond class 4.165 Less than 2Yo had

attended university.166 Given these factors, it is unsurprising that the Kenya

National Commission on Human Rights cited poverty and poor education among

the primary factors contributing to the lack of fair trials for many death row

inmates.167

86 Fourth, once an individual has been identified as a suspect, poverty continues to

impact their case because a reasonably effective legal defense often requires

significant resources. lmpoverished individuals thus disproportionately face unfair

treatment throughout the trial process, including in death penalty trials, due to their

lack of resources. This is especially true in those countries where the right to

counsel is not guaranteed to all capital defendants, either under the law or in
practice. For instance, Nigeria's Legal Aid Act provides (i) that courts "may"

provide legal aid in serious criminal cases but (ii) legal aid does not extend to

armed robbery, a mandatory death penalty offense.168 And as discussed in further

detail above in flfl 58-61, supra,legal aid programs in many States that continue

to impose the death penalty are overburdened and underfunded, making it

extremely challenging for indigent prisoners subject to a potential death penalty to

find lawyers to represent them effectively or at all.16s

1u Living With a Death Sentence in Kenya: Prisoners'Experiences of Crime, Punishment and Death Row,
The Death Penalty Project, at 26, 29 (2022), https://deathpenaltvproiect.orq/wp-
contenUuoloads/2022112lLivinq-with-a-Death-Sentence-in-Kenva-Prisoners-Experiences-of-Crime-
Punishment-and-Death-Row.pdf .

165 ld. a|26.
166 ld.
167 Report of the Office of the United Nations High Commissioner for Human Rights, supra n.106 atll17 .

168 Jusflce Denied: A Global Study of Wrongful Death Convictions, Conxrll Crn. oru THE DEATH PENALTv
WoRLDWIDE, at 44 (Jan. 2018), https://www.deathpenaltvworldwide.orq/wp-
contenUuploads/2019/'12lJ ustice-Denied-A-Global-Studv-of-Wronoful-Death-Row-Convictions. pdf.
16e Report of the Office of the United Nations High Commissioner for Human Rights, Quesfion of the death
penalty, NHRCls1l7, U.N. Huna. Rrs. OFFTcE HrcH Conau'n, 1l1l 3740 (July 26, 2022),
https://worldcoalition.orq/document/a-hrc-51-7-advance-edited-version-question-of-the-death-penaltv/
(citing the Joint Declaration by Secretary General and EU High Representative on the World and European
Day Against the Death Penalty, https://www.coe.int/en/web/portal/-/world-day-aqainst-the-death-penalty-
10-october-2020-joint-declaration-bv-eu-hiqh-representative-and-council-of-europe-secretary-qeneral);
see a/so General Comment No. 36 on Article 6: Right to Life, CCPRyC/GC/36, U.N. HuM. Rrs. CoMM., 1141
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87. Further, many prisoners detained in countries that impose the death penalty,

including many indigent prisoners, have to wait years for their trials to be concluded

or even scheduled due to, among other things, an overurhelmed judicial system

that lacks resources and the low number of state-appointed lawyers.17o These

delays not only result in potentially innocent individuals being forced to spend

years in prison pre-trial, but may also lead to degradation in the evidence or loss

of witnesses. These issues "have a disproportionate impact on the poor, for whom

a long process is not only a denial of justice but also unaffordable and may

aggravate their situation."171 ln addition, cases of impoverished individuals "are

underprioritized owing to biased preferential treatment of the wealthy or lack of

sensitivity or understanding of the impact of the delay" on them.172

88 Most inmates in Nigeria, for example, wait at least two, and sometimes more than

seven, years for their trials to be concluded.173 Approximately four out of ten men

on death row in Nigeria waited for more than five years to be tried, while many

waited six, seven oreightyears.lTa One man in Nigeria spent 16 years in prison

before he was sentenced to death.175

89 Fifth,the particular difficulties faced by pooror indigent defendants in death penalty

cases do not end at the trial court. Although the right to appeal is guaranteed by

both the African Charter and the ICCPR,176 poor or indigent defendants may be

effectively prevented from exercising their appellate rights due to their lack of

(Sept. 3, 2019), https://www.ohchr.orq/en/calls-for-inpuVqeneral-comment-no-36-article-6-riqht-
life#:-:text=Theo/o20riqhto/o2Otoo/o2olifeo/o2Ois.lheo/o20lifeo/o20o'fo/o20theo/o20n
170 See U.N. Poverty Report, fl 68.
171 U.N. Poverty Report, fl 69.
172 ld.
173 Al Nigeria Report, at 15.
174 Al Nigeria Report, at 15.
175 /d. Such long delays are also common in the appellate process in Nigeria, as the average period spent
on death row is between 10 to'15 years. ld. at25.
176 African Charter on Human and People's Rights, Article 7(1)(a) (providing for an individuals' right to have
their case heard, including the "right to an appeal to competent national organs against acts of violating
Ithetl fundamental rights"); lnternational Covenant on Civil and Political Rights, U.N.T.S 171, vo|.999, art.
1a(5) (Dec. 19, 1966) (providing that"lelveryone convicted of a crime shall have the rightto his conviction
and sentence being reviewed by a higher tribunal according to lav/').

I

t

43



f 90

resources.177 The Amnesty lnternational Nigeria Report found, for example, that

"[f]our out of 10 prisoners on death row never filed an appeal, either because their

right to appeal was denied or because they did not have the money for court fees

and a lawyer."178 ln Malawi, although all defendants charged with murder are able

to obtain free legal assistance at the trial court level, "legal representation is not

routinely provided for prisoners who wish to appeal their death sentences ." 17e A

study conducted in 2014 estimated that only half of the 200 prisoners sentenced

to death in Malawi between 1994 and 2007 could exercise their right to appeal

their death sentences.l8o Lack of funds to pursue the lengthy appeals process

means indigent death row inmates are disproportionately unable to exercise their

right to appeal and therefore disproportionately remain on death row.181

Each of these factors means those living in poverty are often denied access to the

full range of resources necessary for the fair administration of justice. !n their

absence, individuals living in poverty face a higher likelihood of false

convictions.lB2 When the death penalty is a potential sentence that can be

imposed in such circumstances, the result is a violation of the protections of due

process and the prohibition of the arbitrary deprivation of life that is guaranteed in

Article 4 of the Charter.

5. Language

91. Language barriers also play a role in the disparate application of the death penalty.

ln particular, foreign nationals and ethnic minorities who speak different languages

than the majority group in a given country may not even be able to understand the

language in which their criminal proceeding is conducted, limiting their ability to

177 See S. L. Babcock, An Unfair Fight for Justice: Legal Representation of Persons Facing the Death
Penalty, rn Conlpnnnrtv= CRptrnl PUNTSHMENT (Ed. Carol S. Steiker and Jordan M. Steiker), at 99 (2019)
(noting that throughout sub-Saharan Africa, prisoners sentenced to death must file appeals pro se or forfeit
their right to appeal).
178 AI Nigeria Report, at 2'1.
17e THE AovocRtes Fon Huunx Rtenrs Report on Malawi, at 11.
18o ld.
181 See Al Nigeria Report, at 21 (finding that fear of an exceedingly delayed or prolonged appeals process
also keeps some Nigerian death row prisoners from applying for appeal).
182 See Al Nigeria Report, at 15 ef seq.
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mount an effective defense. Beyond the impact on the accused's ability to

understand the proceedings and mount their defense, foreign nationals and ethnic

minorities will also often be unfamiliar with the legal process and procedures, have

limited awareness of their rights, face financial constraints, and lack a supportive

social network.l83 These concerns are especially important in Africa, because it is

"home to approximately one-third of the world's languages.'184 In addition, Africa's

legacy of colonialism has caused the borders of countries to be drawn in a manner

that does not reflect the cultural and social characteristics of their people, often

partitioning ethnic groups across several countries and resulting in ethnic and

language minority groups being subject to criminal procedures in ethnic majority

systems that take place in a language that is not their own.1B5

92 ln response to this issue, this Court has previously held that where the accused

cannot understand or speak the language being used in a criminal proceeding, he

or she has the right under Article 7(1)(c) of the African Charter to be assisted by

an interpreter speaking a language he or she understands.l86 Judge Bensaoula

further emphasized the critical nature of the accused's right to understand the

proceedings in her separate opinion in Zabron, stating that "[t]here is no doubt that

the right to a fair trial includes'the right to participate in the hearing', which requires

tas 9.5. Joint Statement, supra n.107. Additionally, these populations are at heightened risk of facing the
death penalty for certain categories of offenses, such as drug offenses and violation of counter-terrorism
laws. See Report of the Office of the United Nations High Commissioner for Human Rights, Question of
the death penalty, AlHRCls1l7, U.N. Huu. Rrs. Orptce HteH Conarra'n, ffi 30-31 (July 26, 2022),
https://worldcoalition.orq/documenUa-hrc-51-7-advance-edited-version-ouestion-of-the-death-penalty/.
184 lntroduction to African Languages, TnrArRtcnN LRrucuncr PRocRRnaRr HeRvnRo, HRRvnRo L. Sctr.,
https ://alp.fas. harvard.ed u/introd uction -african-
languaqes#:-:text=With%20anvwhere%20between%201000%20and,more%20than%20one%20million%
20soeakers (last visited Aug. 8, 2024).
185 See Tasew Gashaw, Colonial Borders in Africa: lmproper Design and its lmpact on African Borderland
Communities, WtLSoN Crrurrn (Nov. 17, 2017), https://www.wilsoncenter.orq/bloq-posVcolonial-borders-in-
africa-improper-design-and-its-impact-on-african-borderland-communities.
186 See Guehi v. United Republic of Tanzania, No. 001/2015, Judgment, African Court on Human and
Peoples' Rights [Afr. Ct. H.P.R.], 1l1l 66-79 (Dec. 7, 2018); Nzigiyimana Zabron v. United Republic of
Tanzania, No. 051/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl[J 102-
105 (June 4, 2024); Habyalimana Augustino and hrluburu Abdulkarim v. United Republic of Tanzania, No.
01512016, Judgment, African Court on Human and Peoples'Rights [Afr. Ct. H.P.R.j, fl84 (Sept. 3,2024)
("lt is, therefore, evident from a joint reading of [Article 7(1)(c) of the Charter and Article 14(3)(a) of the
ICCPR] that every accused person has the right to an interpreter if they are unable to understand the
language in which the proceedings are being conducted.").
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that the accused be able to understand the proceedings and to discuss with his

lawyer of any issues he deems useful to raise for the purpose of his defense. The

assistance of an interpreter is therefore so essential that it cannot be relegated to

the relationship between the accused and his lawyer, but must be extended to the

relationship between the accused and the trial judges." 187 Similarly, in his

declaration in Augustino, Judge Rafaa Ben Achour stated that "the lack of

interpretation services" in that case were of such gravity that they "could have

changed its course", and therefore the Court should have considered the release

of the individuals in the case or ordered the reopening of the trial.188 But, as

discussed further herein, the reality is that the accused's right to an interpreter is

often effectively ignored.

93. The linguistic barriers faced by ethnic minorities are illustrated by a country such

as Botswana, which is home to more than 30 ethnic groups.lBe While eight of these

ethnic groups have the national language of Setswana as their first language,leo

the official language used in most cou( proceedings is English.lel This imposes

a high burden on defendants in criminal cases, who must rely on translations and

interpreters, and the defendants' inability to understand the language may

negatively impact the outcome of their case.

94 As one example, in 1999, two indigenous men of the Basarwa/San minority ethnic

group were found guilty of murder and sentenced to death. Not only were the

defendants poor and illiterate, but they also spoke neither Setswana nor English.

The Basarura defendants spoke only Secherechere, a dialect of Sesarur,ra.1e2

187 See Nzigiyimana Zabron v. United Republic of Tanzania, No. 051/2016, African Court on Human and
Peoples' Rights [Afr. Ct. H.P.R.], fl 20 (June 4, 2024) (separate opinion by Judge Chafika Bensaoula).
188 Habyalimana Augustino and fuluburu Abdulkarim v. United Republic of Tanzania, No. 015/2016,
Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], 1|fl 7-8 (Sept. 3, 2024)
(declaration of Judge Rafaa Ben Achour).
18e Mogwe, supra n.112 a|177.
1eo ld.
1e1 Fewdays Miyanda, Problems Faced by Court lnterpreters in Botswana, at 44 (2019),
https://journals.co.zaldoi/pdf/10.10520/AJA18167659 29#:-:text=Despite%20the%2Ofact%20that%20the.
tooh2} c o ndu clo/o2Otheiro/o 2Ol e oalo/o2o af f air s .

1e2 Mogwe, supra n.112 at 177.
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95. On appeal, the defendants argued that they had not understood the confession

documents they had supposedly verified, and communicated to the judge in a letter

written on their behalf that they could not even understand the court documents,

which had been translated back and forth from Sesanara to Setswana to English.le3

Despite this, no new public lawyer was appointed, nor was an official translator

provided.lea

96 A similar case was reported in Cameroon in 2021.1e5 The case, in which 4 men

were sentenced to death by a military court, was marred by linguistic barriers.leo

The trial was conducted in French and translated into English despite the fact that

most defendants only fully understood pidgin Englisfi.tsz

97 Further, in Habyalimana Augustino and Atluburu Abdulkarim v. United Republic of

Tanzania, decided in September of this year, this Court found that Tanzania

"violated Article 7(1)(c) of the Charter, as read togetherwith Article 14(3)(a) of the

ICCPR, with regard to the alleged failure to provide the Applicants with

interpretation services during their arrest interrogation, detention and trial."leB In

this case, two individuals were subject to interrogation and a trial conducted in

Kiswahili, a language which they did not fully understand. 1ee This Court

accordingly found that the individuals were therefore "unable to participate

meaningfully in those proceedings."200

98 To impose the death penalty on an individual who cannot understand and

participate in the proceedings because of language (or ethnic) barriers plainly

1s3 ld.
1e4 /d The free assistance of an interpreter is required under article 14(3Xf)of the ICCPR. lnternational
Covenant on Civiland Political Rights, U.N.T.S 171,vo|.999, art. 14(3Xf) (Dec. 19, 1966).
1e5 Cameroon is an abolitionist state in practice. Republic of Cameroon (Cameroon), CoRruru CrR. ou rHr
DEATH PeruRlry WoRLDWIDE (lMarch 26, 2012),
https://deathpenaltvworldwide.orq/database/#/results/cou ntrv?id= 1 3.1e6 Death Senfences and Executions in 2021 , Alruesry lrur'1, at 54,
https://www.amnesty.org/en/documentsiact50/5418/2022len/ (last visited Aug. 2, 2024).
1e7 ld.
1sB Habyalimana Augustino and Aluburu Abdulkarim v. Llnited Repubtic of Tanzania, No.015/2016,
Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl BB (Sept. 3,2024).
lee /d. fl 86.
2oo td.ll87.
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constitutes a violation of the Charter's protection of due process and its prohibition

of the arbitrary deprivation of life.

99

6. Political Groups

The death penalty is also used to target disfavored political groups and activists, a

clear arbitrary application of the death penalty based on differences in political

views amongst individuals.

100. Political activist groups that represent a minority or those that criticize or oppose

the dominant political group are likely targets of state repression when they come

into contact with the criminal justice system. Such repression may include, for

instance, torture, inadequate provision of legal representation, lack of access to

evidence, and limited transparency in criminal proceedings, each of which

contribute to biased and unfair outcomes, including with respect to death

sentences.20r N/ore specifically, because certain states have justified the retention

of the death penalty on terrorism grounds2o2 and because terrorism laws can be,

and often are, vague and indefinite, and also often limit defendants' fair trial

rights203, the death penalty may be applied arbitrarily under the guise of "anti-

terrorism" based on the political beliefs of the defendant.2oa

101. This concern is demonstrated in Egypt.205 ln Egypt, civilians have been tried for

terrorism-related offenses before military courts since 1992, including when they

201 See, e.9., Ruth Michaelson, & Adham Youssef, Egypt Sentences 75 hrluslim Brotherhood Supporters to
Death, THe GunnotnN (Sept. 8, 2018), https://www.thequardian.com/worldl2018/sep/08/eqvpt-sentences-
75-to-death-in-rabaa-massacre-mass-trial; Nigeria: The OgoniTrials and Detentions, AnltNesry lNr'l (Sept.
1 4, 1 995), httos ://r,vww.a mnesty.orq/en/documents/afr44l020/1 995/en/.
202 States that maintain the death penalty for terrorism-related offenses include: Algeria, Cameroon,
Democratic Republic of the Congo, Egypt, Eritrea, Ethiopia, Gambia, Liberia, Libya, Mali, Mauritania,
Morocco, Niger, Nigeria, Somalia, South Sudan, Sudan, Tanzania, Tunisia, Uganda, and Zimbabwe. See
Death Penalfy, Conueu CrR. oN tHe Denru PEURlry Wonlowroe, https://deathpenaltvworldwide.org/ (last
visited Aug. 2, 2024).
203 See Martin Scheinin (Special Rapporteur on the Promotion and Protection of Human Rights and
Fundamental Freedoms while Countering Terrorism), Rep. on the Promotion and Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism, U.N. Doc. N631223, fl 13 (Aug. 6, 2008).
2B See The Death Penalty, Terrorism and lnternational Law, Perut Reronv lrur'l (2014),
https://www.penalreform.org/resource/death-penaltyterrorism-international-laM.
205The Egyptian Commission for Rights and Freedoms has estimated that, since 2011, more than 57
people have been sentenced to death for crimes associated with terrorism. See Irals Data, Eevpt DEATH

PeruRlrv lruoex, https:l/egyptdeathpenaltyindex.com/index/trials/ (last visited May 20, 2024).
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face charges that could incur the death penalty.206 Such military courts disregard

fundamental fair trial guarantees, such as the right to a public trial before an

independent and impartial court.207 Furthermore, beginning in 2017, jurisdiction

over certain political and terrorism-related crimes, including those which may incur

the death penalty, was granted to Emergency State Security Courts, and the use

of such courts was escalated in 2021.208 And in 2019, Egypt's parliament

approved constitutional amendments that expanded the role of military courts in

prosecuting civilians.20e Unlike regular courts, decisions of Emergency State

Security Courts are "not subject to appeal"21o and reports indicate that they also

do not respect basic fair trial guarantees, including the use of confessions obtained

under duress or torture.2l1 These courts have also been reported as being used

to prosecute political dissidents.2l2 Although the state of emergency ended in

October 2021, cases initiated before President al-Sisi ended the state of

emergency are still subject to the Emergency State Security Courts' jurisdiction,

including cases against the Muslim Brotherhood and supporters of the former

Egyptian president [Vohamed Morsi.213

102. Using the death penalty to target disfavored political groups is arbitrary in itself,

because the death sentence is used as a political weapon and not as a measure

206 See Justice subverted: trials of civilians before military courts, AMNESTv lrur'1, at 1-2 (Aug. 2, 2OO7),
https ://m,vw. am nestv.orq/en/docu ments/mde 1 21022120071enl.
207 See id. at 2-5 (noting that the fair trial guarantees that are violated include the right to a public trial
before an independent and impartial court, the right to prompt access to a lawyer, the right to prepare an
adequate defense, and the right to appeal).
208 See Egypt: President Declares State of Emergency for Health and Security Conditions, LteR. op Cor.rc.
(May 6, 2021), https://www.loc.gov/item/qlobal-leqal-monitor/2021-05-06/eqvpt-oresident-declares-state-
of-emerqency-for-health-a nd-secu rilv-conditions/.
20e See A Crsls By Design: The Systematic Violation of Human Rights Abuses in Egypt, CruRo lrusr. ron
Hun,t. Rrs. Sruo., fl 33 (Jan. 2023), https://eqvptianfront.orq/wp-contenVuploads/2023l01/Eqvpt-UPR-
Crisis-bv-Desiqn-1 . pdf.
21o World Report 2022: Events in 2021, HuvRr.r Rreurs WRrcH, at 215 (2022),
https://www.hrw.orq/sites/defaulUfiles/media 2022101A/Vorld%20Report%202022%20web%20pdf 0.pdf .
211 See "We Do Unreasonable Things Here." Torture and National Security in a/-Srsl's Egypt, HuH,tRtrt RtcHTS
WRrcH (Sept. 5, 2017), https://www.hrw.orq/report/2017l09/06/we-do-unreasonable-thinos-here/torture-
and-national-securitv-al-sisis-eovpt. See a/so Amir Ahmed, Egypt Using Death Sentences to Sett/e
Scores,' Lawyer Says, CNN (Jan. 3, 2018), httos://www.cnn.com/2018/01/03/middleeasVeqvpt-military-
cou rts-executions/i ndex. html.
212 See EoyprtRN Fnorur FoR HUMAN RrcHTS, supra n.79; lbrahim, supra n.83.
213 See Egypt: Stop Trials by Emergency Courts, AMNESTv lur'l (Oct. 31,2021),
https://www.amnesty.org/en/latesUnews/2021l10/eqvpt-stop-trials-by-emeroencv-courts/.
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of criminaljustice. This impermissible result is exacerbated by the fact that such

proceedings are often carried out without anything approaching adequate due

process.

l

103. In sum, for a multitude of reasons, the death penalty would be impermissible under

Article 4 even if the scope and meaning of this Article were limited to the prohibition

of arbitrary deprivations of life.

c The imposition and implementation of the death penalty violates
Article 5's prohibition of torture and cruel, inhuman or degrading
punishment and treatment.

1O4. Article 5 provides: "Every individual shall have the right to the respect of the dignity

inherent in a human being and to the recognition of his legal status. All forms of

exploitation and degradation of man particularly slavery, slave trade, torture, cruel,

inhuman or degrading punishment and treatment shall be prohibited." Article 5

thus specifically prohibits, among other things, cruel, inhuman or degrading

punishment and treatment ("CIDPT") and torture.

105. This Court has emphasized that "Article 5 has no limitation provisions and thus the

prohibition of indignity manifested in cruel, inhuman and degrading treatment is

absolute" and that "the prohibition in Article 5 provides the widest possible

protection against both physical and mental abuse."214 ln light of the wide scope

of protection offered by Article 5, this Court also has explained that it should

"remain open-minded in assessing novelallegations of violations of the Charter."215

This perspective and approach comports with the absolute and non-derogable

214 Request for Advisory Opinion by the Pan African Lawyers Union (PALU) on the Compatibility of
Vagrancy Laws with the African Charter on Human and Peoples' Righfs and Other Human Rtghfs
lnstruments Applicable in Africa, No.001/2018, Judgment, African Court on Human and Peoples'Rights
[Afr. Ct. H.P.R.], fl 77 (Dec. 4,2020). See a/so Habyalimana Augustino and Atluburu Abdulkarim v. United
Republic of Tanzania, No. 015/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct.
H.P.R.l, fl 152 (Sept.3,2024) ("...the prohibition of cruel, inhuman and degrading treatment underArticle
5 of the Charter is absolute.").
215 td.1178.
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prohibition on torture and CIDPT under internationul 1"*.216 As discussed below,

the death penalty violates Article 5's unequivocal ban on torture and CIDPT. From

the moment an individual is confronted with the threat of the State taking his or her

life, to the period during which an individual is held on death row with his or her

impending execution ever-present, to the moment the State actually carries out the

killing of a human, there is no way to extinguish a human life that does not entail

CIDPT or torture. For all these reasons, we respectfully submit that this Court

should find that the death penalty, the most brutal and inhumane of punishments,

cannot be reconciled with Article 5.

106. The "Death Row Phenomenon" that this Court, along with other human rights

bodies and authorities around the world, has recognized as a violation of Article 5

begins the moment an individual is confronted with the threat of the State taking

his life and extends throughout the period during which an individual is held on

death row with his impending execution ever-present.

1O7. The imposition of the death penalty also imposes inhumane suffering on female

death row prisoners and, in some cases, their children, as well as on the family

members of those sentenced to death, as they face the constant nightmare of the

State seeking to end the life of their loved one and, when the death penalty is

ultimately implemented, they endure the horror of experiencing the State's killing

of their loved one. For these reasons, the imposition and implementation of the

death penalty effectively imposes CIDPT and torture on women, children, and the

family members of the person who is subjected to the death penalty.

216 Both the lnternational Covenant on Civil and Political Rights (the "lCCPR") and the Universal Declaration
of Human Rights (the "UDHR") provide that no one shall be subjected to torture or to cruel, inhuman or
degradingtreatment. SeelnternationalCovenantonCivilandPolitical Rights,U.N.T.S171,vol.999,art.
7 (Dec. 19, 1966);G.A. Res.217 (lll) A, Universal Declaration of Human Rights, art.5 (Dec. 10, 1948).
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108. ln addition, when the death penalty is actually imposed, the State's act of killing a

person itself should be considered CIDPT or torture, and therefore also a per se

violation of Article 5. And, finally, the methods of execution currently in use or
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available to implement a death sentence each constitute CIDPT and torture. There

simply is no way to kill a human being that does not entail CIDPT and torture.

109. For these reasons, we respectfully submit that this Court should hold that laws

and/or regulations permitting the imposition and implementation of the death

penalty violate Article 5 of the African Charter, and that all AU Member States are

obligated to abolish any such laws and/or regulations.

The "Death Row Phe n" and Other Unavoidable
Consequences of lmplementinq the Death Penaltv Constitute Cruel,
lnhuman and Deqradinq Treatment or Punishment or Torture

1 10. The fact that the death penalty inevitably produces the psychological horror and

suffering known as the Death Row Phenomenon establishes a clear violation of

Article 5. Additional grounds for violations of Article 5 are created by the special

problems associated with sentencing women and children to death and holding

them on death row, and by the suffering imposed on the families of those

sentenced to death.

1. The Death Row Phenomenon

111. The "Death Row Phenomenon" is an unavoidable consequence of capital

sentences resulting from the severe mental trauma of the death penalty that occurs

at every point along the process: at the outset, when the State confronts an

individual with the prospect of his or her execution by prosecuting him or her in a

case in which the State seeks a death sentence; at trial, when the death sentence

is delivered; subsequently, when the death sentence is confirmed on appeal; and

throughout the entire period when a person is held on death row knowing that he

or she is subject to being deliberately killed by the State. This Court, as well as

other African and international courts, has concluded that the Death Row

Phenomenon constitutes CIDPT and violates Article 5 of the African Charter and

corresponding provisions of other human rights instruments. ln addition, human

rights experts have observed that the effects of the Death Row Phenomenon are

so severe as to constitute torture.
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112. The Death Row Phenomenon is widely recognized. As described by the UN

Special Rapporteur on torture and cruel, inhuman or degrading treatment (the "UN

Special Rapporteur on Torture"), the phenomenon encompasses a range of

extreme suffering, including the "lengthy and anxiety ridden wait for uncertain

outcomes, isolation, drastically reduced human contact and even the physical

conditions in which some inmates are held," which produce severe mental trauma

and physical suffering.217

113. This Court, in h/larthine Christian Atlsuguri v. United Republic of Tanzanra and the

recently decided Nzigiyimana Zabron v. United Republic of Tanzania and

Habyalimana Augustino and Aluburu Abdulkarim v. United Republic of Tanzania,

has found that "death row has the inherent potential to cause an adverse impact

on an individual's psychological state due to the fact that the person involved may

be executed at any time.D218 ln these cases, this Court found a violation of Article

5 based on the Death Row Phenomenon, finding that it caused such extreme

anxiety and psychological anguish as to amount to ClDPT.21e

114. ln its cases to date, this Court has focused on circumstances involving an extended

period on death row. Specifically, this Court concluded in Zabron "that a delay of

more than three (3) years between the confirmation of a prisoner's death sentence

on appeal and execution constitutes cruel, inhuman or degrading treatment or

punishment" and therefore found that Zabron's eight-year period on death row

"whereby [Zabron] had to endure the conditions on death row and the anguish and

tension of living with the ever-present fear of being executed" after being

217 lnterim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, A1671279, U.N. GeneralAssembly, fl42 (Aug. 5,2012).
218 Alarthine Christian Alsuguri v. United Republic of Tanzania, No. 052/2016, Judgement, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 1 12 (Dec. 1,2022); Nzigiyimana Zabron v. United Republic
of Tanzania, No. 051/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 156
(June 4, 2024); Habyalimana Augustino and Atluburu Abdulkarim v. United Republic of Tanzania, No.
01512016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 166 (Sept. 3,2024).
21e hrlarthine Christian Arlsuguriv. United Republic of Tanzania, No. 052/2016, Judgement, African Court on
Human and Peoples'Rights [Afr. Ct. H.P.R.], flfl 114, 116 (Dec. 1,2022); Nzigiyimana Zabron v. United
Republic of Tanzania, No. 051/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct.
H.P.R.], fl 158 (June 4, 2024); Habyalimana Augustino and Mluburu Abdulkarim v. United Republic of
Tanzania, No.01512016, Judgment, African Court on Human and Peoples'Rights [Afr. Ct. H.P.R.],1[168
(Sept.3, 2024).
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sentenced to death constituted CIDPT and violated Article 5 of the Charter. And,

in Augustino, this Court reiterated that a delay of more than three years between

the confirmation of a prisoner's death penalty on appeal and execution constitutes

CIDPT in holding that Augustino's more than eight years on death row constituted

CIDPT in violation of Article 5 of the Charter.22j

115. While Zabron and Augusfino involved an extended period on death row, the

"anguish and tension" caused by the "fear of being executed" begins from the

moment the State threatens an individual with a sentence of death, continues

throughout the process, and also encompasses the period when an individual is

held on death row, including while pursuing appeals and challenges to his or her

conviction and sentence.

1 16. Other human rights courts have recognized these truths. ln Al-Saadoon & hrlufdhi

v. The United Kingdom, the European Court of Human Rights held that this

suffering, which the court also held constitutes inhuman treatment, begins even

before trial and sentencing, and extends to the moment when an individual is

placed in the custody of a State that threatens to seek a death sentence against

him.221

117. The issue in Al-Saadoon & Alufdhi was whether Article 3 of the European

Convention for the Protection of Human Rights and Fundamental Freedoms, which

provides that "[n]o one shall be subjected to torture or to inhuman or degrading

treatment or punishment," would be violated if the United Kingdom transferred

individuals into the custody of lraq, where they may face a criminal prosecution

seeking the death penalty.222 Thus, the case did not involve being held on death

row for an extended period or even being sentenced to death, but only the prospect

of being subject to a prosecution in which the State could seek the death penalty.

22o Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No.015/2016,
Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.],llfl 166-69 (Sept. 3, 2024).
221 See generally Al-Saadoon & Mufdhiv. The United Kingdom, No. 61498/08, Judgement, Eur. Ct. H.R.
(Apr. 10, 2010).
222 See Al-Saadoon & Mufdhiv. The United Kingdom, No. 61498/08, Judgement, Eur. Ct. H.R., at 45 (Apr.
10,2010).
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The European Court of Human Rights concluded that this in itself would be a

violation of Article 3's prohibition of torture and inhuman or degrading treatment or

punishment.223

118. Specifically, the European Court of Human Rights found that the "foreknowledge

of death at the hands of the State must inevitably give rise to intense psychological

suffering."224 fhe court then noted, with respect to the prohibition of CIDPT and

torture, that "inhuman" treatment includes "premeditated" actions "applied for

hours at a stretch" that cause "intense physical or mental suffering" and that

"degrading" treatment includes treatment that "arouse[s] in the victims feelings of

fear, anguish and inferiority capable of humiliating or debasing them."225 Thus, the

court reiterated that "expulsion by a Contracting State may give rise to" a violation

of this prohibition "where substantial grounds have been shown for believing that

the person concerned, if deported, faces a real risk of being subjected to" such

treatment.226

119. Accordingly, the European Court of Human Rights held that the "intense

psychological suffering" of being "subjected to a well-founded fear of execution"

began the moment the lraqi criminal courts accepted jurisdiction over the

applicants' cases to stand trial for crimes for which the death penalty was available

as a possible sentence, that such suffering intensified when the United Kingdom

transferred the applicants into the custody of lraqi authorities, and that such "well-

founded fear of being executed...must have given rise to a significant degree of

mental suffering" which "constituted inhuman treatment within the meaning of

Article 3."227 Therefore, by transferring the prisoners into the custody of lraqi

authorities, the court held, the United Kingdom breached its obligations under

Article 3 of the Convention for the Protection of Human Rights and Fundamental

223 Al-Saadoon & Mufdhiv. The United Kingdom, No. 61498/08, Judgement, Eur. Ct. H.R., 11 144 (Apr.10,
2010).
224 td.11115.
225 td.ll121.
226 td.ll 123.
227 See d !|fl 133-37.
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Freedoms, due to the "substantial grounds for believing that the applicants would

face a real risk of being sentenced to death and executed.il228

120. ln its decision years earlier in Soering v. United Kngdom, the European Court of

Human Rights concluded that, to the extent the length of time that a person is held

under a death sentence is significant, the calculation should include the period

after the death sentence is imposed and while appeals are being pursued. ln other

words, the period when appeals are pending should not be excluded. The cou(

explained that even though the length of time awaiting death between sentencing

and the conclusion of any appellate process is "in a sense largely of the prisoner's

own making", "the consequence is that the condemned prisoner has to endure for

many years the conditions on death row and the anguish and mounting tension of

living in the ever present shadow of death."22e There, the court found that

extraditing the petitioner Soering to the United States-where he would be at risk

of being put on death row and suffering from the Death Row Phenomenon as a

result of the foregoing-would violate the European Convention on Human Rights'

prohibition of torture and C!DPT.230 Thus, to the extent this Court chooses to

consider the length of time that a person is subject to a death sentence, that period

should at least include the period when an appeal is being pursued, as the

European Court observed in Soering. But in fact, a violation of Article 5 should not

depend on the length of time that an individual spends under the threat of a death

sentence. Rather, as the European Court of Human Rights concluded in Al-

Saadoon & Mufdhi, a violation of the prohibition against torture and inhuman or

degrading treatment or punishment begins from the moment an individual is

confronted with the horror of the State seeking to impose a death sentence on him

or her.

228 See id.111114344.
22e Soering v. United Kingdom, No. 14038/88, Judgement, Eur. Ct. H.R.,11106 (July 7, 1989)
230 td.11111.
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121. Domestic courts in Africa, in addition to this Court, have likewise noted the reality

of the Death Row Phenomenon and its classification as ClDPT.231 The Supreme

Court of Zimbabwe ruled in Catholic Commissioner for Justice and Peace in

Zimbabwe v. Attorney Generalthat "flrom the moment he enters the condemned

cell, the prisoner is enmeshed in a dehumanising environment of near

hopelessness" and that a prisoner "begins to suffer" the Death Row Phenomenon

upon the "imposition of the death sentence."232 This finding that those sentenced

to death begin to suffer the Death Row Phenomenon as of the moment of their

sentencing, not just when the appeals process has been exhausted, comports with

common sense. The UN Special Rapporteur on Torture's definition of the Death

Row Phenomenon as an "anxiety ridden wait for uncertain outcomes, isolation and

drastically reduced human contact" applies from the moment of sentencing, at

which point the lengthy wait on death row begins, with the possibility of death

looming as one such uncertain outcome.

231 See Catholic Commissioner for Justice and Peace in Zimbabwe v. Attorney General , Judgement,
Supreme Court of Zimbabwe, (4) SA 239 (ZS), (June 24, 1993) (finding that being held for between four to
six years under sentence of death, aggravated by the abhorrent conditions on death row, constituted
inhuman or degrading punishment, even where the original sentence had been lavufully imposed). The
Supreme Court of Zimbabwe noted that "[t]here is widespread judicial and academic acceptance of what is
termed the 'death row phenomenon'. Much has been said and written by jurists, penologists and
psychiatrists about the mental suffering endured by prisoners who have been sentenced to death.
Confinement under sentence of death has been described as exquisite psychological torture, wherein many
inmates suffer obvious deterioration and severe personality distortions." /d. at 3.
232 Catholic Commissioner for Justice and Peace in Zimbabwe v. Attorney General, Supreme Court of
Zimbabwe, (4) SA 239 (ZS), at 3 (June 24, 1993). The Zimbabwe Supreme Court additionally included a
closing that emphasized the importance of upholding the prohibition against torture and CIDPT with respect
to the death penalty, stating:

"Because retribution has no place in the scheme of civilised jurisprudence, one cannot turn a deaf
ear to the plea made for the enforcement of constitutional rights. Humaneness and dignity of the
individual are the hallmarks of civilised laws. Justice must be done dispassionately and in
accordance with constitutional mandates. The question is not whether the Court condones the evils
committed by the four condemned prisoners, for certainly it does not. lt is whether the acute mental
suffering and brooding horror of being hanged which has haunted them in their condemned cells
over the long lapse of time since the passing of sentence of death is consistent with the guarantee
against inhuman or degrading punishment or treatment. For, like art 21 of the Constitution of lndia,
s 15(1)stands as sentinel over human misery, degradation and oppression. lts voice is that of
justice and fairness. lt can never be silenced on the ground that the time to heed to its dictates
ended with the passing of the death penalty. lt echoes through all stages - the trial, the sentence,
the incarceration on death row and, finally, the execution."

ld. at28.
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122. Other domestic courts in Africa have similarly acknowledged the reality of the

Death Row Phenomenon and the inherent suffering it causes. I\4ultiple members

of the Constitutional Court of South Africa noted in S v. Alakwanyane and Another

the impact of the Death Row Phenomenon upon those who are forced to

experience it.233 The Supreme Court of Uganda in Attorney General v. Susan

Kigula and 417 others also noted the severity of the Death Row Phenomenon, and

suggested that undue delays could amount to a double punishment. The court

held that "while a person exercises his rights under the law to exhaust all avenues

under the law before he is executed, he at the same time [may] not [be] unduly

kept in prison serving a sentence that he was not sentenced to."234 The court

concluded by "urg[ing] that the Legislature should reopen debate on the desirability

of the death penalty in [Uganda's] Constitution, particularly in light of findings that

for many years no death sentences have been executed yet the individuals

concerned continue to be incarcerated on death row without knowing whether they

were pardoned, had their sentences remitted, or are to be executed."23s

123. The effects of the Death Row Phenomenon are experienced not only by those

sentenced to death in AU [\4ember States that have carried out executions in recent

years, but also by death row prisoners in abolitionist de facto or retentionist AU

Member States that continue to impose the death penalty on large numbers of

individuals, even without carrying out executions. As acknowledged by this Court

in Alsuguri, Zabron, and Augustino, part of what makes the Death Row

Phenomenon so cruel, rising to the level of CIDPT, is the death row prisoner's

233 See The State v. T. Mlakwanyane and lrl. Mchunu, (16) HRLJ 154 (CC) (S. Afr.), fl1[ 55-56 (June 6, 1995)
(Justice Chaskalson noting the difficulty of designing a system that avoids both arbitrariness and the Death
Row Phenomenon, and that extended periods on death row have been characterised as cruel and
degrading); fl 196 (Justice Kentridge noting that the Death Row Phenomenon, and the "mental agony of
the criminal, in its alternation of fear, hope and despair must be present even when the time between
sentence and execution is measured in months or weeks rather than years."); fl 234 (Justice Langa noting
that the Death Row Phenomenon aggravates the cruel, inhuman and degrading nature of the death penalty);

flfl 249-50 (Justice Madala discussing the impact of the death row phenomenon).
234 Attorney General y. Susan Kigula and 417 Others, Constitutional Appeal No. 3 of 2006, Judgement,
Supreme Court of Uganda, at 50 (Jan. 21,2009).
235 ld. a163.
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lack of knowledge as to when they may be executed.236 This cruel uncertainty

persists regardless of whether or not the State which has sentenced a person to

death has carried out executions in recent years, and is a serious issue in those

States which continue to place large numbers of individuals on death row even

without carrying out executions.

124. Nigeria, for example, held more than 2,000 people on death row as of the end of

2018, but has not carried out executions since 2016.237 Executions in Nigeria are

only carried out once state governors sign death warrants, the timing of which can

be highly unpredictable.238 Some prisoners in Nigeria have been held on death

row, under the shadow of the Death Row Phenomenon, for more than 30 years,

with the average period spent on death row being between 10 and 15 years,

leading to diagnoses with "various ailments, common among which is mental

disorder."23e Similarly, in Tanzania, although the last known execution took place

in 1994 (and thereforeTanzania is considered abolitionist de facto), there were at

least 500 people on death row as of the end of 2018.240 Other abolitionist de facto

countries also continue to issue death sentences, forcing death row prisoners to

suffer for extended periods of time under threat of death.2al Further exacerbating

236 h/larthine Christian hrlsuguriv. United Republic of Tanzania, No. 052/2016, Judgement, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 1 12 (Dec. 1, 2022); Nzigiyimana Zabron v. United Republic
of Tanzania, No. 051/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 156
(June 4, 2024); Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No.
01512016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.],11166 (Sept. 3,2024).
237 Federal Republic of Nigeia (Nigeria), CoRruell CrR. oru THE DEATH PeruRt-rvWoRLDWIDE (May 23,2019),
https://deathpenaltvworldwide.o rqldatabase/#/resu lts/cou ntrv? id=53.
238 See Ayodeji Adeyemi, Waiting Endlessly on Nigeria's Death Row, Al Jnzeene (Dec. 4, 2013),
https://www.aliazeera.com/features/201 3/12l4/waiting-endlessly-on-niqerias-death-row.
23e ld.
240 United Republic of Tanzania (Tanzania), CoRNELL CrR. ou rHE DEATH PENALTv WoRLDWTDE (May 23,
2019), https://deathpenaltyworldwide.org/database/#/results/country?id=77.
241 See, e.9., People's Democratic Republic of Algeria (Algeria), Conuell CrR. oru THE DEATH PENALTv
WoRLDWIDE (Dec. 1 ,2011), https://deathoenaltvworldwide.orq/database/#/results/countrv?id=2 (estimating
1,000 individuals to be on death row, although the last execution was carried out in 1993); Republic of
Cameroon (Cameroon), CoRNru Crn. oN rHE DEATH PENALTv WoRLDWTDE (Aug. 6, 2018),
https://deathpenaltvworldwide.orq/database/#/results/country?id=13 (estimating at least 220 individuals
are on death row as of Augusl2018, although the last execution was carried out in 1997); Republic of
Ghana (Ghana), CoRruell Crn. oN rHE DrnrH PENALTv WoRLDWTDE (May 29, 2019),
https://deathpenahrworldwide.orq/database/#/results/country?id=27 (estimating at least 172 individuals
are on death row as of the end of 2018, although the last execution was carried out in 1993); Republic of
Kenya (Kenya), CoRNELL Crn. oN THE DEATH PENALTY WoRLDWTDE (June 5, 2019),
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the trauma resulting from prolonged periods of detention on death row is the fact

that prisoners on death row are often held in sections of the prison within view of

the site of their execution. For example, at Zomba Central Prison in Malawi-
another abolitionist de facto AU Nlember State-the courtyard traditionally

reserved for use of death row inmates has the gallows at one end.242

125. Additionally, beyond CIDPT, the Death Row Phenomenon rises to the level of

torture. As acknowledged by the Zimbabwe Supreme Court in Catholic

Commissioner, "[c]onfinement under sentence of death has been described as

exquisite psychologicaltorture ...."243 Further, as discussed in paragraph 140, infra,

capital punishment necessitates the use of practices that have long been

considered torture, including because capital charges and death sentences

amount to no more than state-sponsored credible threats of death and because a

prisoner being executed experiences the same psychological harms as a prisoner

subjected to a mock execution. At a global level, experts from the UN have also

determined that the Death Row Phenomenon constitutes torture.2aa Former

United Nations Special Rapporteur on Torture, Manfred Nowak, noted the

connection between the death penalty and torture and CIDPT.245 Nowak's

successor, Juan M6ndes, also explained that sentencing an individual to death

causes them severe mental anguish due to the prison conditions and uncertainty

as to when they will be executed.246 He therefore argued that "[s]tates need to re-

examine their procedures under international law because the ability of [s]tates to

https://deathpenaltyworldwide.orq/database/#/results/country?id=38 (estimating 650 individuals are on
death row, although the last execution was carried out in either 1986 or 1987).
242 Death-Sentenced Prisoners: Description of Prison Conditions, CoRrurtl CrR. oru rne DeRru PexRlry
WoRt-owtoe, https://deathpenaltvworldwide.orq/database/#/Results/?search (last updated Sept. 6, 2018).
243 Catholic Commissioner for Justice and Peace in Zimbabwe v. Attorney General, Supreme Court of
Zimbabwe, (4) SA 239 (ZS), at 3 (June 1993).
24 The lnter-American Commission on Human Rights has also found that a prisoner who was held on death
row for twenty years in deplorable conditions suffered such extreme mental health consequences that his
time on death row "in addition to being inhuman, cruel, unusual, and infamous, constitute[d] a form of
torture." VIctor Saldafio v. United Sfafes, Report on the Merits (Publication), lnter-Am. Comm'n H.R.,
Report No. 24117, Case 12.254,11251 (March 18,2017).
245 See Nicolas Chua & FIACAT, Death Penalty is Torlure, Says Expert, WoRLo CoRlrrtou Acrrusr rne
Denrn PeNRlrv (Nov. 29, 2018), https://worldcoalition.org/2018/1 1/29ldeath-penalty-istorture-savs-experti.
246 See Press Release, Death penalty increasingly viewed as torture, UN Special Rapporteur finds, U.N.
Press Release (Oct. 23, 2012), https://vvww.ohchr.org/en/press-releases/2012l''10/death-penalty-
increasi nq lv-viewed-tortu re-u n-special-raoporteu r-fi nds.
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impose and carry out the death penalty is diminishing as these practices are

increasingly viewed to constitute torture." 247 And in 2022, the U.N. Special

Rapporteur on Torture and the U.N. Special Rapporteur on Extra-Judicial

Summary or Arbitrary Executions issued a statement that "it is almost impossible

for [s]tates to impose capital punishment while meeting their obligations to respect

the human rights of those convicted"-i.e., without torluring their prisoners or

subjecting them to CIDPT-and therefore "[a]bolition of the death penalty is the

only viable p?th."z+a

126. ln sum, as this Court acknowledged in Msuguri, Zabron, and Augusfino, the time

spent waiting with the shadow of death looming over one's head will inevitably

cause psychological suffering and torment to an extent that clearly constitutes

CIDPT, and should additionally constitute torture, in violation of Article 5. As this

level of suffering is unavoidable in a system that still utilizes the death penalty,

capital punishment cannot be imposed without consequently sentencing the

person to suffer such CIDPT or torture.

2. Women and Children on Death Row

127 . Special consideration should be given to the deplorable conditions faced by female

death row prisoners and, in some cases, their children. These conditions plainly

constitute torture or CIDPT.

128. The protection of women in prison is recognized in the United Nations Rules for

the Treatment of Women Prisoners and Non-custodial Measures for Women

Offenders (the "Bangkok Rules')24e and the United Nations Standard Minimum

247 ld.
2aB Press Release, UN experts warn of associated torture and cruel punishment, U.N. Press Release (Oct.
10, 2022), https://www.ohchr.orqienlpress-releases/2022110/un-exoerts-warn-associated-torture-and-
cruel-punishment.
zas United Nafions Rules for the Treatment of Women Prisoners and Non-custodial Atleasures for Women
Offenders (the Bangkok Rules), adopted at the U.N. General Assembly on 21 December 2010,
https://cd n.penalreform.orq/wp-contenVuploads/2016/07/BanqkokRules-Updated-2016-with-renumbering-
SIVR.pdf.
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Rules for the Treatment of Prisoners (the "lVlandela Rules"),250 which provide

specific instructions for the protection of women, including rules on separating

female detainees from male detainees and direct supervision from only female

staff. Despite the Bangkok Rules and the Mandela Rules, women on death row in

prisons in Africa often face brutal conditions in contravention of these rules.251

Particular difficulties are faced by women with children on death row, who are

either isolated from their children while awaiting the end of their lives or else forced

to raise their children on death row itself, which in both cases will have an obvious

and lasting impact on both the mother's and the child's mental 6"r;16.zsz

3. lmpact on Family A/lembers

129. Article 5's prohibition of CIDPT is also implicated by the severe psychological and

emotional impacts suffered by the family members of those sentenced to death,

which separately amount to CIDPT of such family members.

130. Various UN bodies have contemplated the impact of the imposition of a death

sentence or execution of a parent on their children since 2913.zsz The impact on

2s0 United Nations Standard Atlinimum Rules on the Treatment of Prisons (2015 Revision) (the Nelson
Arlandela Rules), adopted by the U.N. General Assembly on 17 December 2015,
https://cdn.oenalreform.orq/wp-contenUuploads/1 957/06/ENG.pdf.
251 See, e.9., Prison Conditions forWomen Facing the Death Penalty, A Factsheet, Perunl ReroRu lrur'l
and Conruell Crn. oN rHE Drnrn PENALTv WoRt-owtoe, 3 (2018), https://deathpenaltvworldwide.orq/wp-
contenVuoloads/2020/02lPrison-conditions-for-women-facinq-death-oenalty.odf (noting that in Tanzania
women may be subject to predatory behavior from male guards, such as requiring sexual favors in
exchange for basic necessities like food); Judged for More Than Her Crime, al21-22 (discussing Malawi,
where some female death row prisoners who need to urinate or defecate during the night must use a bucket
in their cells, and Zambia, where water is restricted and toilets do not flush, causing severe hygiene
problems, and where women must wash menstrual clothes with inadequate or no detergent, as the prison
does not supply soap).
252 See, e.9., Prison Conditions for Women Facing the Death Penalty, A Factsheet, Prxnl ReroRu lrur'l
and CoRruell CrR. oN THE DEATH PeNRlry WoRt-owtoe, at 4 (2018), https://deathpenaltyworldwide.org/wp-
contenVuploads/2020/02lPrison-conditions-for-women-facinq-death-penaltv.pdf (noting that women on
death row in Malawi rarely receive visits from family and that in Uganda there have been cases of children
living with their mothers on death row); Judged for More Than Her Crime al21 (discussing an instance in
Sudan where a female death row prisoners was shackled to heavy chains in prison while eight months
pregnant and caring for a young child).
253 See, e.9., Resolution 22111, Panel on the human rights of children of parents sentenced to the death
penalty or executed, tuHRC/RESl22ll1, U.N. H.R.C (Apr. 10, 2023),
https://www.refworld.orgileqal/resolution/unhrci20 1 3/en/1 00464.

62



children with parents sentenced to death in Sub-Saharan Africa was specifically

discussed in 2019 during the 65th session of the African Commission.25a

131. One study conducted in South Africa, published in 1994 (prior to the death

penalty's abolition in South Africa), found that family members were often impacted

by a lack of understanding regarding the legal proceedings, the technical or official

language used in the proceedings, and the lack of any explanation by counsel.255

The majority of the families studied did not know their family member was involved

in any kind of illegal activity, did not believe that the death penalty was warranted,

and were in shock and disbelief regarding the sentencing.256 Family members

described that witnessing the trial in which their loved one was facing the death

penalty was a source of "unbearable pain."257 16. psychological impact also had

physical health effects on individuals who witnessed their family members endure

the legal process, including high blood pressure, fainting or worsening of existing

illnesses.2ss

132. The impact of a death sentence continues long after the trial, leaving family

members in despondency and despair.25e The family faces uncertainty as to

when---or if-their family member will die and so live in "limbo" in which they must

contemplate the death of their family member without any certainty of closure.260

This kind of grief, called anticipatory grief, is unlike normal grief in that it does not

diminish over time.261

2s Connie Numbi and Bronwyn Dudley, Children and the death penalty in Sub-Saharan Africa: NGO Forum
and the 65th ACHPR Session, WoRt-o CoRLtttoN AGATNST THE DEATH PENALTv (Dec. 9, 2019),
https://worldcoalition.orq/2019/12l09/children-and{he-death-penaltv-in-sub-saharan-africa-nqo-forum-
and-the-65th-achpr-session/ (describing a side-event hosted by FIACAT and Wonlo CortrtoN AoRtNsr
tHr DrRrn PrNRlrv where this issue was discussed).
255 C.M. De La Rey, et al., Socio-psychological effects of the death penalty on families of prisoners on death
row, ACTA CRtvtNoLoctcR, Vol. 7 No. 2, at 20, 22 (1994),
https://iou rnals.co.zaldoi/pdf/1 0. 1 0520/AJA1 0 1 28093 357.
256 ld.
257 ld.
258 ld.
25e ld. at22-23.
260 ld. at23-24.
261 ld. at24.
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133. Family members of those sentenced to death also often face exclusion from their

community, lose contact with other family members, and struggle with feelings of

"guilt-by-association" and "self-blame."262 Children whose family members are

sentenced to death or executed also experience trauma from the "stigma,

judgment, and exclusion from natural supports such as social communities" and

from being "shamed, harassed, or excluded by others.'263 As one study put it,

family members "must know that the death of their loved one is actively desired by

others," compounding the pain.26a Healing is more difficult for family members

because they may not be seen by the rest of society as having a right to grieve.265

Finally, in many cases, the family member sentenced to death is either the main

or an important source of income, leading to financial difficulties for their families

as a result.266 UN Special Representative of the Secretary-General on Violence

against Children, Marta Santos Pais, noted that children may feel a pressure to

become the family "breadwinner."26T As a result, the child becomes vulnerable to

exploitation.26s All of these combined effects and traumas amount to CIDPT of the

family members of those sentenced to die, in violation of Article 5.

262 Nobody to Talk To: Barriers to htlental Health Treatment for Family hrlembers of lndividuals Sentenced
to Death or Executed, Texns ArrrR VtolEuce PRolEcr REponr, at 2 (Oct. 2019),
https://texasafterviolence.org/wp-contenUuploads/2021l02lTAV P_Report.pdf; C.M. De La Rey supra n.255
at23.
263 Children Who Are lmpacted by a Family Ailember's Death Sentence or Execution: lnformation for Mental
health Professionals, THE NATToNRI- CHtlo TRAUMATTc STRESS NETWoRK (NCTSN) (Dec. 2021),
https://wvvw.nctsn.org/sites/default/files/resources/fact-sheeVchildren-who-are-impacted-by-a-family-
members-death-sente nce-o r-execution -for-mh-professionals. pdf .

2u Report Addresses Death-Row Family hilembers' Barriers to Mlental Health Care, DeRrH PeruRlry
INFoRMATtoN CeNrcn (Jan. 2, 2020), https://deathoenaltvinfo.orq/news/report-addresses-death-row-family-
members-barriers-to-mental-health-care (quoting a 1 983 study by Michael Radelet).
265 TEXAS AFTER Vrolrruce PRolecr Reponr, supra n.262 at 5.
266 C.M. De La Rey, supra n.255 a|23.
267 The Death Penalty in the OSCE Area, Background Paper, OSCE's Orrtce FoR DEMocRATTc
lNSTrrufloNS AND Hurraru RrGHrs (ODIHR), at 7 (2017),
https://www.osce.org/fi les/f/documents/5/5/343'l 1 6.pdf.
268Oliver Robertson and Rachel Brell, Lightening the Load of the Parental Death Penalty on Children,
Quaker United Nations Office, at 29 (June 2013),
https://www.quno.org/sites/defaulUfiles/resources/Lightening%2Othe%2OLoad.Web_.EN_.pdf .
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ii. The Death Penalty Constitutes a Per Se ViolalLqn of Article 5

134. ln light of the irreconcilable conflict between the imposition of the death penalty

and the prohibition on torture and CIDPT, the death penalty should be found to be

a per se violation of Article 5.26e

135. Judge Ntsebeza of this Court has articulated why the death penalty is a per se

violation of Article 5 of the Charter:

"The death penalty is not only a clear violation of Article 5 of the African

Charter on Human and peoples' Rights (the "Charter") in relation to the

method of execution by hanging as implemented by the Respondent State

but also, in and of itself, violates Article 5 of the Charter, because it is

inherently cruel, degrading, and inhuman treatment or punishment. The

death penalty has a potential for error, yet its consequences are irreversible.

Further, it has no demonstrable deterrent effect, and its discriminatory

application undermines the fundamental principles of human dignity, justice,

and equality."27o

136. The Constitutional Court of the Republic of South Africa (the "South African Court")

likewise found in S v. A/lakwanyane that "[capital punishment] is . . . an inhuman

punishment for it '. . . involves, by its very nature, a denial of the executed person's

humanity', and it is degrading because it strips the convicted person of all dignity

and treats him or her as an object to be eliminated by the state."271 The South

African Court examined the goals of the state when implementing the death

penalty-deterrence, prevention and retribution-and weighed them against both

the alternative punishments available to the state and the factors making capital

26e Cf. Juan E. Mendez, The Death Penalty and the Absolute Prohibition on Torture and Cruel, lnhuman
and Degrading Treatment or Punishmenf, https://www.corteidh.or.crltablas/r27394.pdf (last visited Aug. B,

2024).
270 See Nzigiyimana Zabron v. United Republic of Tanzania, No. 051/2016, African Court on Human and
Peoples' Rights [Afr. Ct. H.P.R.], tlfl 1-2 (June 4, 2024) (declaration by Judge Dumisa Buhle Ntsebeza);
Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No. 015/2016, Judgment,
African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 1-2 (Sept. 3, 2024) (declaration by Judge
Dumisa Buhle Ntsebeza).
271 The State v. T. Makwanyane and Ar1. Arlchunu, (16) HRLJ 154 (CC) (S. Afr.), fl 26 (June 6, 1995) (quoting
Furman v. Georgia,40B U.S. 238, 290 (1972) (Brennan, J., concurring)).
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punishment cruel, inhuman and degrading.272 ln doing so, the South African Court

compared capital punishment with alternative methods of punishment, finding that,

while imprisonment is a severe punishment, "there is a difference between

encroaching upon rights for the purpose of punishment and destroying them

altogether.'273 Accordingly, the South African Court found that "the death penalty

is indeed a cruel, inhuman and degrading punis[61sp[."274

137. Leading human rights scholars with expertise in the death penalty have similarly

observed that it is illogical to deem the killing of an individual pursuant to a death

sentence permissible, while non-lethal but debilitating corporeal punishments are

deemed illegal under customary internation al law.275

138. Further, the UN Special Rapporteur on Torture signalled that the limited exceptions

to the general rights to life under international law, which have been used to justify

States' retention of the death penalty, are becoming increasingly narrow and that

a norm of customary law prohibiting the death penalty per se as a form of CIDPT

or torture may have already developed.276 The UN Special Rapporteur on Torture

reported that there was an "evolving standard within international bodies and a

robust State practice to frame the debate about the legality of the death penalty

within the context of the fundamental concepts of human dignity and the

prohibitions of torture and cruel, inhuman or degrading treatment or punishment."

139. The UN Special Rapporteur on Torture further acknowledged that this standard-

one that puts primacy on human dignity within discussions of punishment-was

"developing into a norm of customary law, if it has not already done so."277

Moreover, even if the development of a customary norm considering the death

272 The Sfafe v. T. Makwanyane and Ar1. Alchunu,l[ 135.
273 td.ll143.
274 td. 1'95.
275 See, e.9., John D. Bessler, Human Dignity and the Law's Evolution, in THE DEATH PENALTY's DENTAL oF
FUNDAMENTAI- HulvRu RIcnrs: INrenNRrIouAL LAW, SrRrr PRACTICE, AND THE EMERGING AaoLITIoNIST NoRH/l,

at227-28 (Cambridge University Press, 2022).
276 See lnterim report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment
or punishmenf, U.N. GeneralAssembly, N671279, fl 72 (Aug. 9,2012).
,r, td.111173-76.
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penalty a per se violation of the prohibition on torture and CIDPT has yet to be

formally acknowledged, the UN Special Rapporteur on Torture noted that "most

conditions under which capital punishment is actually applied renders the

punishment tantamount to torture or at least cruel, inhuman or degrading

treatment."2TB

140. Still further, capital punishment involves practices that have long been considered

to be torture. For example, the United Nations and United States courts consider

credible death threats to be a form of psychological torture due to the trauma, pain,

and suffering they inflict.2Te And scholars have noted that, "capital charges and

death sentences are, at bottom, nothing more than state-sponsored threats of

death,"280 as, after all, a court sentencing someone to the death penalty is credibly

telling them that they will soon be killed. lt follows that, if death threats are

considered a form of torture, then capital punishment should be as well. Similarly,

many countries and scholars classify mock executions as a form of psychological

torture. 281 A prisoner being executed experiences the same horror and

psychological harms as a prisoner going through a mock execution; the only

difference is that the latter prisoner survives. Thus, if a mock execution constitutes

an act of torture, then an actual execution must also qualify.282

278 ld.
27e See Ergrin Cakal, Perception, Practice, and Proximity: Qualifying Threats as Psychological Torture in
lnternational Law., 31 ToRrunE J., at 19, 22 (2021); John D. Bessler, Taking Psychological Torture
Seriously: The Torturous Nature of Credible Death Threats and the Collateral Consequences for Capital
Punishment, 1 1 N.E. U. L. Rev., al 1,7, 12 (2019).
280 John D. Bessler, Taking Psychological Torture Seriously: The Torturous Nature of Credible Death
Threats and the Collateral Consequences for Capital Punishmenf, 11 N.E. U. L. Rev., at 1 , 10 (2019).
281 ld. at 81 (discussing how the United States considers mock executions to be a form of psychological
torture); Cakal, supra n.279, at 23 (discussing how the European Commission of Human Rights considers
mock executions to be a form of psychological torture); Linda Piwowarczyk, Seeking Asylum: A Atlental
Health Perspective,l6 Geo. lMMtG. L.J., at 155, 162 (2001) (discussing how sham executions inflict
"great[] psychological damage"); Almerindo E. Ojeda, What ls Psychological Torture?,ln THe TRRuUR or
Psycuor-ocrcRl ToRruRe: CoNcepruRt Rruo NeunopsycHoLoctcRt OsseRvnroNs, at 1-3 (Almedndo e.
Ojeda ed., 2008) (arguing that mock executions are a form of psychological torture).
282 John D. Bessler, Taking Psychological Torture Seriously: The Torturous Nature of Credible Death
Threats and the Collateral Consequences for Capital Punishmenf, 1 1 N.E. U. L. REV., at 1, 79-80 (2019)
(citations omitted).
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141 For all of these reasons, we respectfully submit that this Court should conclude

that imposing and carrying out a sentence of death is a per se violation of Article

5's robust prohibition of torture and CIDPT.

iii. All lVlethods of Execution Constitute Violations of Article 5

142. All methods of killing a human being in order to implement the death penalty entail

CIDPT and torture, and accordingly this establishes an additional ground on which

the death penalty violates Article 5.

143. This Court has observed that "many methods used to implement the death penalty

have the potential of amounting to torture, as well as cruel, inhuman and degrading

treatment given the suffering inherent thereto."283 Specifically, in Ally Rajabu and

others v. United Republic of Tanzama, the Court found that hanging violates Article

5's prohibition of torture and CIDPT, observing that "hanging a person is.

inherently degrading" and "inevitably encroaches upon dignity in respect of the

prohibition of torture and cruel, inhuman and degrading treatmsn1."284 Recently, in

Nzigiyimana Zabron v. United Republic of Tanzanra and Habyalimana Augustino

and Aluburu Abdulkarim v. United Republic of Tanzania, this Court re-emphasized

that hanging violates Article 5.285

144. lnternational caselaw and other authorities have characterized all methods of

execution currently in use (or potentially available) in Africa-hanging, stoning,

283 See Ally Rajabu and Others v. United Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples'Rights [Afr. Ct. H.P.R.], fl 118 (Nov.28,2019).
2u Ally Rajabu and Others v. United Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples' Rights [Afr. Ct. H.P.R.], llfl 119-120 (Nov. 28, 2019).
285 Nzigiyimana Zabron v. United Republic of Tanzania, No. 051/2016, Judgment Summary, African Court
on Human and Peoples' Rights [Afr. Ct. H.P.R.], fll| 151, 199 (June 4,2024) (reiterating that hanging is an
"inherently degrading" method of execution and ordering Respondent States to take all necessary
measures to remove "hanging" from its laws as the method of execution of the death sentence); see a/so
Nzigiyimana Zabron v. United Republic of Tanzania, No. 051/2016, African Court on Human and Peoples'
Rights [Afr. Ct. H.P.R.], fl 1 (June 4,2024) (declaration by Judge Dumisa Buhle Ntsebeza) (stating "the
death penalty is not only a clear violation of Article 5 of the African Charter on Human and peoples'
Rights...in relation to the method of execution by hanging...but also, in and of itself, violates Article 5 of the
Charter, because it is inherently cruel, degrading, and inhuman treatment or punishment."). See a/so
Habyalimana Augustino and Muburu Abdulkarim v. United Republic of Tanzania, No. 01 512016, Judgment,
African Court on Human and Peoples'Rights [Afr. Ct. H.P.R.], fl 159 (Sept.3,2024) ("...the Court holds
that, as method of enforcing the death sentence, hanging inevitably encroaches upon dignity in respect of
the prohibition of torture and cruel, inhuman and degrading treatment.").
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shooting/firing squad, and lethal injection-as constituting torture or ClDPT.286

The UN Special Rapporteur on Torture concluded in a 2012interim report, which

considered each of these methods of execution, that "there is no categorical

evidence that any method of execution in use today complies with the prohibition

of torture and cruel, inhuman or degrading treatment in every case. [A]ll

methods of execution currently used can inflict inordinate pain and suffering.

States cannot guarantee that there is a pain-free method of execution.'287 The

European Court of Human Rights has similarly stated that "[w]hatever the method

of execution, the extinction of life involves some physical poin."2aa Each of the

methods of execution currently in use or potentially available in AU Member States

that continue to impose the death penalty, as detailed in Table 1, below, violate

Article 5 of the African Charter.

Table 1: Methods of Execution bv Countrv2ss

286 See infraffi 145-150.
287 lnterim repoft of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, N671279, U.N. General Assembly, fl 41 (Aug. 9,2012).
288 Al-Saadoon & Alufdhi v. The United Kingdom, No. 61498/08, Judgement, Eur. Ct. H.R., fl 1 15 (Apr. 10,
2010).
28e Unless otherwise noted, the information in the following table is drawn from country reports authored by
the World Coalition Against the Death Penalty, each of which are available at:
https://wo rldcoalition.orq/reso urces/the-d eath -penaltv-worldwide/.
2eo See Burkina Faso Coup Attempt Foiled, Los Aruceues Tttrles (Sept. 19, 1989),
https://www.latimes.com/archives/la-xpm-1989-09-'19-mn-360-storv.html.
2e1 Burkina Faso is officially abolitionist for non-war crimes. See Burkina Faso has joined the global trend
toward abolition of the death penalty in Africa, lrureRNRrtoNAL FEDERATToN FoR HUMAN RTcHTS (FIDH), (June
6, 2018) https://worldcoalition.orq/2018/06/06lburkina-faso-has-joined{he-qlobal-trendtoward-abolition-
of-the-death-penaltv-i n-africa/.

a

Shooting (!ast known execution in
1993)

Algeria

Hanging (last known execution in 20211
Burkina Faso Firing squad2eo (last known execution

in 1988)2e1

Cameroon Shooting, hanging (!ast known
execution in 1997)

Comoros Shooting (last known execution in
1997)
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Hanging (for civilians), firing squad (for
military)2e2 (last known execution in
2003)

Democratic Republic of the Congo

Hanging (for civilians), shooting (for
military)2e3

Egvpt

Equatorial Guinea Shooting, hanging (last known
execution in 20141

Eritrea Hanging, shooting (last known
execution in 1989)

Eswatini Hanging (last known execution in 1983)

Shooting (last known execution in
20071

Ethiopia

Hanging, shooting (last known
execution in 20121

Gambia

Ghana Shooting, hanging (last known
execution 1993)
Hanging (last known execution in 1987)Kenya
Hanqinq (last known execution in 1995)Lesotho

Liberia Hanging (last known execution in 2000)
Shooting (last known execution in
20101

Libya

Malawi Hanging (last known execution in 1992)
Mali Shooting (last known execution in

1e80)
Shooting, stoning (last known
execution in 1987)

Mauritania

Morocco Shooting (last known execution in
1ee3)

Niger Shooting (last known execution in
1976)
Hanging, lethal injection, shooting,
stoning (last known execution in 2016)

Nigeria

Somalia Shooting
HanqinqSouth Sudan

Sudan Hanging, stoning

O

a

2e2 See Olivier Lungwe Fataki, Towards the abolition of the death penalty in DRC: advances fo be confirmed,
WoRLD CoRurrou Acrrusr rHE DEATH P=NRlrv (Dec. 13, 2016),
https://worldcoalition.orq/2016i 12i 13/towards-the-abolition-of-the-death-penaltv-in-drc-advancesto-be-
confirmed/.
2e3 See Towards the abolition of the death penalty and its alternative sancfions in the Middle East and North
Africa: Algeria, Egypt, Jordan, Lebanon, Morocco, Tunisia and Yemen, PENAL ReroRv lNr'1, at 12 (March
2012), https://cdn.oenalreform.orq/wp-contenVuploads/2013/05/MENA-research-report-on-death-penalty-
and-alternative-sanctions-EN GLISH-March-20 1 21 .pdf.
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Tanzania Hanging (last known execution in 1994)

Tunisia Hanging, shooting (last known
execution 1991)

Uganda Shooting, hanging (last known
execution 2005)

Zambia Hanging (last known execution in 1997)
Zimbabwe Hanging (last known execution in 2005)

1. Hanging

145. As discussed above, this Court has already held-on multiple occasions-that

hanging violates Article 5's prohibition of torture and ClDPT.2e4

2. Stoning

146. Stoning also clearly amounts to torture or CIDPT under international law. The UN

Human Rights Committee has stated that "certain methods of execution are in all

cases prohibited as they constitute torture or cruel, inhuman or degrading

punishment. . . . [T]hese include execution in gas chambers, stoning, burning and

burying alive, public executions and other painful and humiliating methods of

execution" (emphasis added).2es General Comment No. 36 on Article 6 of the

lnternational Covenant on Civil and Political Rights (the "lCCPR"), which

addresses the right to life, provides that "States parties that have not abolished the

death penalty must respect article 7 of the [CCPR], which prohibits certain

methods of execution. Failure to respect article 7 would inevitably render the

execution arbitrary in nature and thus also in violation of article 6. The UN Human

Rights Committee has already opined that stoning...[is] contrary to article 7"

2e4 See Ally Rajabu and Others v. lJnited Republic of Tanzania, No. 007/2015, Judgment, African Court on
Human and Peoples'Rights [Afr. Ct. H.P.R.], flIl119-120 (Nov.28,2019); Nzigiyimana Zabron v. United
Republic of Tanzania, No. 051/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct.
H.P.R.],1l1T 151, 199 (June 4,2024); Habyalimana Augustino and Muburu Abdulkarim v. United Republic
of Tanzania, No. 015/2016, Judgment, African Court on Human and Peoples' Rights [Afr. Ct. H.P.R.], fl 159
(Sept.3, 2024).
2s5 Capital punishment and the implementation of the safeguards guaranteeing protection of the rights of
those facing the death penalty, AlHRCl42l2B, U.N. H.R.C, fl 16 (Aug. 28,2019).

o

a

71



a

o

(emphasis added).2eo lt has therefore called on States amend their criminal codes

to remove all references to stoning as a method of execution.2ei Fifty-four African

countries have signed or ratified the ICCPR and therefore are bound by its
provisions. 2e8 lnternational courts have also agreed with this clear-cut

characterization of stoning as a method of execution that entails CIDPT or torture.

ln the case Jabariv. Turkey, the European Court of Human Rights determined that

the expulsion of the applicant to lran breached the prohibition on CIDPT and torture,

due to the risk of the applicant being stoned to death.2es Stoning, therefore,

constitutes CIDPT and/or torture and should be prohibited under Article 5 of the

African Charter.

3. Shooting/Firing Squad

147. Several countries in Africa have used shooting/firing squads as a method of killing

a person sentenced to death, and at least one has done so as recently as last

year.300 Execution by shooting or firing squad is subject to error and potential

spectacle,aot 5o16 of which render it torture or CIDPT. ln Roberto Giron and Pedro

Castillo Atlendoza v. Guatemala, for example, the lnter-American Commission on

Human Rights ('|ACHR") concluded that "execution through firearms can lead to

prolonged agony and suffering", as evidenced by the facts that one of the executed

2e6 General Comment No. 36 on Article 6: Right to Life, CCPR/C/GC/36, U.N. Huw. Rrs. CouHa., fl40 (Sept.
3, 2019), https://wr,ww.ohchr.orq/en/calls-for-inpuUqeneral-comment-no-36-article-6-riqht-life (emphasis
added).
2e7 See Concluding observations on the fifth peiodic repoft of the Sudan, CCPR/C/SDN/CO/5, U.N. H.R.C.,
11 30 (Nov. 19, 2018); Concluding observations on the second periodic report of Arlauritania,
CCPR/C/MRTlCOl2, U.N. H.R.C., fl 25 (Aug. 23,2019).
2e8 See Ratification Status of the lnternational Covenant on Civil and Political Rights, U.N. Tneery
Collecrtoru, (entered into force March 23, 1976),
https://treaties.un.orq/doc/Publication/MTDSGA/olume%201/Chapter%201V/lV-4.en.odf.
2se Jabariv. Turkey, No. 40035/98, Judgement, Eur. Ct. H.R., flfi|33-4211 (Oct. 2000).
300 See, e.9., Naima Said Salah, Somalia's Football Pitch That Doubles as an Execution Ground, BBC
(March 29, 2024), https://www.bbc.com/news/world-africa-68675452 (stating at least 25 people were
executed by firing squad in Somalia in 2023 and that journalists are invited to witness
the killings and local residents, including children, are not prohibited from watching); Ghana Abolishes the
Death Penalfy, Eount- JuslcE lNtlAlvE (July 27, 2023), httos://eii.orq/news/ghana-abolishes-the-death-
penaltv/ (noting that Ghana previously used hanging or firing squads as methods of execution).
301 This argument can be extended to any method of execution performed publicly. As
stated above, the UN Human Rights Committee has stated that public executions constitute
CIDPT. See Capital punishment and the implementation of the safeguards guaranteeing protection of the
rights of those facing the death penalty, NHRCl42l28, U.N. H.R.C., fl 16 (Aug. 28,2019), htpsldeegffi
ods.un.org/access.nsf/Get?OpenAgent&DS=A/H RC/42l28&Lang=E.
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"did not die during the discharge of bullets and had to receive a 'coup de grdce"'

and "the executions were televised to expose the alleged victims to public

s6sp1'1."302 The IACHR further concluded that "these elements taken together

suggest that the method of execution generated intense physical and mental

suffering for the alleged victims" and that "the method used for the execution of the

death penalty constituted cruel, inhumane and degrading treatmspl.'303

4. Lethal lnjection

148. Nigeria is the only country in Africa that permits execution by lethal injection, and

has not yet used lethal injection in executions.3o4 To the extent this method of

execution may become available in other AU Member States, it too should be

found to constitute torture and/or CIDPT.

149. The UN Human Rights Council has stated that the use of untested lethal drugs

constitutes torture or CIDPT.305 Likewise, the IACHR recognized in Russe//

Bucklew v. United Sfafes that lethal injection could constitute torture or CIDPT

because "if subjected to execution by the existing protocol for lethal injection,

during the execution Mr. Bucklew'will be aware he is choking on his own blood

and in pain before the pentobarbital renders him unconscious and unaware of

pain.'"306 Lethal injection would also put Bucklew at "particular risk of choking on

his own blood [and] being aware of it, I for a period of up to four minutes."3o7 The

302 Robefto Giron and Pedro Castillo Mendoza v. Guatemala, lnter-Am. Comm'n H.R., Report No. 76/17,
Case 11.686, OEA/Ser.LA//11.163, doc.90'[1] 113, 117 (2017). The IACHR interprets and applies the
American Convention on Human Rights, which includes a prohibition of torture or cruel, inhuman, or
degrading punishment or treatment similar to Article 5 of the African Charter. See Organization of American
Sfates, American Convention on Human Rights, O.A.S.T.S. No.36, 1144 U.N.T.S. 123, art.5, $ 2 (Nov.
22,1969).
303 Robefto Giron and Pedro Castillo Atlendozav. Guatemala, lnter-Am. Comm'n H.R., Report No.76/17,
Case 11.686, OEtuSer.LA//|1.163, doc. 90, fl![ 117-118 (2017).
304see Paulina Lucio Maymon, NrErera's Debate on Death Penalty: Sign Execution Warrants or lmpose a
Moratorium?, Conueu Crn. oN rHE DEATH PENALTv WoRLDWTDE (June 21, 2019),
https://deathpenaltyworldwide.orq/niqerias-debate-on-capital-punishment-sign-execution-warrants-or-
impose-a-moratorium.
3os Capital punishment and the implementation of the safeguards guaranteeing protection of the rights of
those facing the death penalty, NHRCl42l28, U.N. H.R.C., fl 16 (Aug. 28, 2019), httos://daccess-
ods. un.org/access.nsf/Get?OpenAqent&DS=A/H RC/42l28&Lang=E.
306 Russe// Bucklew v. United Sfates, lnter-American Commission on Human Rights, Report No. 71118,
Case 12.958, OEtuSer.LNlll.168, doc. 81 ,111177-78 (2018).
307 td.1178.
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IACHR found that "the severity of the suffering that would be imposed under such

circumstances could amount to torture" and that "in the event that the State

becomes aware that there is a significant risk that the specific method of execution

could cause a breach of its international obligations, including peremptory norms

of international law, it is required to abstain from proceeding with the execution

u nder those circumstances."3oB

150. !n sum, each of the methods of execution currently in use by AU Member States,

or potentially available to them, violate Article 5's prohibition of CIDPT or torture.

However, even if there were some 'humane' hypothetical method of execution that

could in theory be implemented without violating Article 5, the use of the death

penalty in practice would still violate Article 5 due to its other unavoidable impacts,

including particularly the Death Row Phenomenon, as detailed above.

D. The aggregate and cumulative effect of all of the many problems with
the death penalty supports a determination that the death penalty is
incompatible with the African Charter and other fundamental human
rights principles.

151. The discussion above sets forth numerous individual grounds upon which the

death penalty violates Article 4 and Article 5 of the Charter. But the imposition and

implementation of the death penalty does not involve just one or two of these

fundamental assaults on the principles and protections of Articles 4 and 5; it

involves a// of them. These many problems with the death penalty therefore should

be considered in the aggregate. When the aggregate and cumulative effects are

considered, the death penalty cannot be imposed or carried out without violating

Article 4 or Article 5 of the African Charter or the fundamental principles embodied

in other human rights instruments.30e

308 /d. 1lfl 77-78.
30e As this Court has previously stated, even with respect to human rights instruments that have not been
ratified by each AU Member State, "all [Vembers States of the AU have undertaken to 'promote and protect
human and peoples' rights in accordance with the African Charter on Human and Peoples' Rights and other
relevant human rights instruments" and "[b]y making this commitment, Member States have assumed the
obligation to uphold human rights in respect of all persons within their jurisdiction." Request for Advisory
Opinion by the Pan African Lawyers Union (PALU) on the Compatibility of Vagrancy Laws with the African
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152. The fact that an AU Member State's deliberate killing of a human being cannot be

reconciled with either Article 4's command that "[h]uman beings are inviolable" or

Article 5's protection of the "dignity inherent in a human being" and prohibition of

"torture, cruel, inhuman or degrading punishment and treatment" are each

independently sufficient for this Court to hold that the death penalty violates the

Charter.310 And even if those fundamental conflicts between the death penalty and

the principles set forth in the African Charter and other human rights instruments

did not exist, the serious practical issues with the imposition and implementation

of the death penalty, including (1) the pervasive due process issues in death

penalty cases, (2) the discriminatory and arbitrary imposition of the death penalty

on certain groups of individuals, (3) the unavoidable suffering of the Death Row

Phenomenon, (4) the special problems associated with sentencing women and

children to death and holding them on death row, and the suffering imposed on the

families of those sentenced to death, and (5) the fact that every available method

of execution constitutes CIDPT or torture, are each also independently sufficient

for this Court to find that the death penalty violates the Charter and fundamental

human rights principles.3l I

153. But even if each of the foregoing were not independently sufficient for this Court to

hold that the death penalty violates the African Charter, the cumulative effect of

these issues provides an additional ground for this Court to find that the death

penalty cannot be imposed or carried out without violating an individual's human

rights.

Chafter on Human and Peoples' Rights and Other Human Rtghfs lnstruments Applicable in Africa, No.
00112018, Judgment, African Court on Human and Peoples'Rights [Afr. Ct. H.P.R.], fl 35 (Dec. 4,2020).
310 See supra Section a(A) (the death penalty inherently violates Article 4); Section 4(CXii) (the death
penalty constitutes a per se violation of Article 5).
311 See supra Section 4(B)(i) (the lack of due process in the imposition of the death penalty in practice);
Section 4(BXii) (the discriminatory imposition of the death penalty in practice); Section 4(CXi) (the Death
Row Phenomenon); Section 4(CXiii) (all methods of execution constitute violations of Article 5).
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AU Member Sfafes are obligated to abolish all laws and/or regulations
permitting the imposition and implementation of the death penalty.

154. As discussed above, the imposition and implementation of the death penalty

violates both Articles 4 and 5 of the Charter and the continued use of the death

penalty should, therefore, no longer be permitted. Accordingly, we respectfully

request that this Court hold that all African States are obligated to repeal any and

all laws andior regulations permitting the death penalty in any form.

155. Article 1 of the African Charter requires AU Member States to "recognize the rights,

duties and freedoms enshrined in [the African] Charter and...undertake to adopt

legislative or other measures to give effect to them." 312 When this Court has

previously found that certain laws and/or regulations of AU lt/ember States violate

the Charter, it has interpreted Article 1 to require that a// States must "either amend

or repeal [such laws] to bring them in conformity with [the Charter],"313

156. Therefore, if this Court finds that laws and/or regulations permitting the imposition

and implementation of the death penalty violate Articles 4 and 5 of the Charter-

as it should for the reasons set forth above-this Court should also hold that all AU

Member States are obligated to abolish any such laws and/or regulations.

5. Are there proceedings pending before the African Commission on Human
and Peoples Rights?

157. PALU submits this Request for an Advisory Opinion under Article 4 of the Court

Protocol and Rule 82 of the Rules of Court.

158. Article 4 of the Court Protocol empowers the African Court to issue Advisory

Opinions:

312 Article 1, the African Charter on Human And Peoples' Rights.
313 Request for Advisory Opinion by the Pan African Lawyers Union (PALU) on the Compatibility of
Vagrancy Laws with the African Charter on Human and Peoples' Rrghts and Other Human Rrgrhfs
lnstruments Applicable in Africa, No. 001/2018, Judgment, African Court on Human and Peoples' Rights

lAfr. Ct. H.P.R.I, fl1[ 153-54 (Dec. 4, 2020) (emphasis added) (holding that all AU Member States are
obligated to amend or repeal all of their vagrancy laws, after finding that such laws violate the Charter).
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"on any legal matter relating to the Charter or any other relevant human

rights instruments, provided that the subject matter of the opinion is not

related to a matter being examined by the Commission."

159. PALU therefore respectfully submits that this request for an Advisory Opinion is a

legal matter relating to whether the imposition of the death penalty violates certain

provisions of the African Charter and other African human rights' instruments.

160. PALU further submits that the present request for an Advisory Opinion does not

relate to any application pending before the African Commission as per Rule 82(3)

of the Rules of the African Court.

161 . Rule 82(1) of the Rules of Court provides that a request for an Advisory Opinion

may be filed by an African Organization recognized by the AU. This Honorable

Court has defined "organization" to include a non-governmental organization and

has defined "African organization" to refer to an organization that is registered in

an African State, has structures at the sub-regional, regional or continental levels,

or undertakes its activities beyond the territory where it is registered. PALU

therefore respectfully submits that it meets all the above criteria to be classified as

an African organization.

162. This Honourable Court has further established that recognition of

nongovernmental organizations by the AU is through the granting of observer

status or the signing of a [Vemorandum of Understanding between the AU and

those organizations. PALU respectfully submits that by virtue of having signed a

l\4emorandum of Understanding with the AU, a copy of which is attached here to

as Annex B, and having illustrated above tangible examples of its engagement

with the AUC and various AU organs and institutions, it is accordingly formally

recognized by the AU, thus meeting the criteria set forth by this Honorable Court.

163. Therefore, PALU respectfully submits that it is an African organization recognized

by the AU, pursuant to the Rules of the Court, and as defined by the Court in its
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jurisprudence, as having demonstrated the requisite locus standi to file the present

request for an Advisory Opinion.

6 Summary of the Request

A number of AU Member States retain laws that permit the imposition of the death

penalty and continue to both impose the death penalty and carry out executions.

Many other AU lVember States have abolished the death penalty by law-either

enshrining that abolition in their constitutions or legislation-or have eradicated or

effectively placed a moratorium on its use. This trend of eliminating the death

penalty within Africa corresponds with a similar trend around the world and reflects

the growing international consensus that the imposition and use of the death

penalty is contrary to fundamental human rights.

164.

165. We respectfully submit that the death penalty per se violates the express and

absolute protections set forth in Article 4 of the African Charter, including its

mandate that "Human beings are inviolable. Every human being shall be entitled

to respect for his life and the integrity of his person. No one may be arbitrarily

deprived of this right."

166. Further, we submit that the imposition and implementation of the death penalty in

practice violates Article 4 of the Charter, including because: (i) the due process

problems inherent in the imposition of the death penalty render its application

arbitrary; and (ii) the death penalty is imposed in a disparate, or arbitrary, manner

as between different types of persons.

167. Finally, we submit that the death penalty also violates Article 5 of the African

Charter, including because: (i) the inevitable consequences of implementing the

death penalty, such as the "Death Row Phenomenon" and related psychological

impacts, special problems associated with sentencing women and children to

death and holding them on death row, and the suffering imposed on the families

of those sentenced to death constitute cruel, inhuman or degrading punishment or

treatment ("C|DPT") or torture; (ii) the taking of life itself by the State per se
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constitutes CIDPT or torture; and (iii) the methods of execution currently in use (or

potentially available) each constitute CIDPT or torture.

168. Each of the foregoing is independently sufficient for this Court to hold that the death

penalty violates the Charter. ln addition, the aggregate effect of each, taken

together, further supports a determination that the death penalty violates the

fundamental human rights principles embodied in the Charter and other

international human rights instruments.

169. Accordingly, this Court should hold that the existence of the death penalty and the

manner of its imposition and implementation are contrary to Article 4 and Article 5

of the African Charter and underlying principles of international human rights law,

and that all AU Member States have a positive obligation to abolish any and all

laws and/or regulations permitting the death penalty.
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Preferred language of correspondence:

Arabic

English X

French

Portuguese

Kiswahili

Other(s) (Specify)

Signed and dated at Arusha, in the United Republic of Tanzania this 1Oth day of

October 2024

For: AUTHOR/REPRESENTATIVE
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lndex of Annexures

A. List of Authorities Relied Upon in the Request for an Advisory Opinion

B. [\4emorandum of Understanding between the Pan African Lawyers Union and the

African Union

C. Table of current status of capital punishment in African Union Member States
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