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The Court composed of: Sylvain ORE, President; Ben KIOKO, Vice-President; Rafad

BEN ACHOUR, Angelo

V.

MATUSSE, Suzanne MENGUE, M-Th6rdse

MUKAMULISA, Tujilane R. CHIZUMILA, Chafika BENSAOULA, Btaise TCH|KAYA,
Stella I. ANUKAM, Judges and Robert ENO, Registrar.

ln accordance with Article 22 ol the Protocol to the African charter on Human and
Peoples' Rights on the Establishment of an African Court on Human and peoples'
Rights (hereinafter referred to as "the Protocol") and Rule 8(2) of the Rules of
Procedure of the Court (hereinafter referred to as "the Rules"), Justice lmani D.
ABOUD, a national of Tanzania, did not hear the case.
ln the Matter of

Ally RAJABU, Angaja KAZENI alias Oria, Geofrey STANLEY a/ias Babu, Emmanuet
MICHAEL a/ias Atuu and Julius PETRO

represented by

Advocate William ERNEST (pro bono by this Court)

VETSUS

UNITED REPUBLIC OF TANZANIA

represented by

Dr. Clement J. MASHAMBA, Solicitor General;

I

Ms. Sarah D. Mwaipopo, Director, Division of Constitutional Affairs and
H

uman Rights, Attorney General's Chambers, Dar-es-Salaam, Tanzania;

Mr. Baraka Luvanda, Ambassador and Head of Legal Unit, Ministry of
Foreign Affairs and lnternational Cooperation, Dar-es-Salaam, Tanzania;
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IV

Ms. Nkaasori Sarakikya, Assistant Director-Human Rights,

Attorney

General's Chamber, Dar-es-Salaam, Tanzania,

Ms. Venosa Mkwizu, Principal State Attorney General's Chamber, Dar-esSalaam, Tanzania,

VI

Mr. Mark Mulwambo, Principal State Attorney, Attorney General's
Chambers, Dar-es-Salaam, Tanzania;

vil

Mr. Erisha Suku, Foreign Service Officer, Ministry of Foreign Affairs and
lnternational Cooperation, Dar-es-Salaam, Tanzania.

After deliberation,

renders this Judgment

I.

THE PARTIES

Messrs Ally Rajabu, Angaja Kazeni a/r,as Oria, Geofrey Stanley a/ras Babu,
Emmanuel Michael a/ras Atuu and Julius Petro (hereinafter referred to as the
"Applicants") are nationals of Tanzania who were sentenced to death for
murder and are currently detained at the Arusha Central Prison.

2.

The Application is flled against the United Republic of Tanzania (hereinafter
referred to as the "Respondent State"), which became a party to the African
Charter on Human and Peoples' Rights (hereinafter referred to as the "Charte/')
on 21 October 1986 and the Protocol on 10 February 2006.lt also deposited,
on 29 March 2010, the Declaration underArticle 34(6) of the Protocolthrough
which it accepts the jurisdiction of the Court to receive cases from individuals
and Non-Governmental Organisations.

2
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II.

SUBJECT OF THE APPLICATION

A. Facts of the matter

3. On 12

September 2006, the Applicants were arrested

at Mruma Village,

Mwanga District in Tanzania, for killing one Jamal Abdallah. On 24 June 2008,
they were charged with murder at the High Court of Tanzania in Arusha.

4. On 25 November

2011, the High Court, found the Applicants guilty and

sentenced them to death in Criminal Case No. 30 of 2008. Dissatisfied with that
decision, they appealed to the Court of Appeal of Tanzania in Criminal Appeal
No. 43 of 2012. On 22 March 2013, their appeal was dismissed.

5.

On 24 March 2013, the Applicants then filed an application for review, which
was still pending before the Court of Appeal when they filed the present
Application on 26 March 2015.

B. Alleged violations

6.

The Applicants allege

that they were tried for murder contrary to Section 196 of the Penal Code
in Criminal case No 30 of 2008;

that they were convicted for murder without having their case fully heard,

iii.

that they did not receive the reply to their motion for review to the Court of
Appeal despite the fact that the law allows them to apply for review;

iv. that they were convicted in breach of the Constitution and Rules of

the

Tanzanian courts;

v.

that they were sentenced on the basis of manifest error in the decision of
the trial court;
3
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VI

that they were convicted on the basis of contradictory evidence;

vii. that they were not tried in accordance with the principle of fair trial with
respect to their application for review of the judgment of the Court of Appeal

in respect of the fact that the same judge conducted both the preliminary
hearing and trial, and the fact that a single police officer conducted the
preliminary investigations;

viii. that they were convicted without their defence alibi being carefully reviewed

beyond reasonable doubt, infringing Section 110 of the Evidence Act;

ix. that they were convicted in violation of Section 235(1) of the Criminal
Procedure Act; and

x.

that they were sentenced to death in violation of their rights to life and
dignity under the Charter.

III.

SUMMARY OF PROCEDURE BEFORE THE COURT

7.

The Application was received at the Registry of the Court on 26 March 2015

8.

As instructed by the Court, the Registry requested for the services of Advocate

William Kivuyo Ernest who agreed to represent the Applicants on a pro bono
basis.

9.

On 18 March 2016, the Court issued an Order for Provisional Measures in the
matter enjoining the Respondent State not to implement the death sentence
until this Application is concluded on the merit.

10.

The Parties filed their pleadings within the time stipulated

ll.Pleadings were closed with respectto the merits of the case on 24 January
2018
4
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2. On

6 July 2018, the Registry informed the Parties that, during its 49th Ordinary

Session, the Court had decided that it would henceforth rule on requests for
reparations in the same judgment dealing with the merits of an application. The
Parties were therefore requested to file their submissions on reparations.

13. The Applicants filed their submissions on reparations within the time stipulated

The Respondent State did not respond to the said submissions.

IV.

PRAYERS OF THE PARTIES

14. The Applicants pray the Court to

Critically evaluate the evidence adduced in the High Court especially
on their identification in order to reach a just decision as the trial judge
grossly erred in law and fact by convicting them based on unreliable
evidence provided by contradicting witnesses.

il

Declare that the failure to convict the Applicants before sentencing them

violates Section 235(1) of the Criminal Procedure Act and that,
therefore, they need to be given the benefit of the doubt.
Declare that the Court of Appeal has failed to review its decision despite

the powers conferred upon it by the Constitution of the Respondent
State and the Rules of the Court of Appeal.
tv

Declare that the decision to convict them was based on manifest error
on the face of the record.

Declare that the fact that

a single police officer conducted the

preliminary investigation violated their right to a fair trial.

VI

Declare that the fact that a single judge conducted both the preliminary

hearing and the trial violated their right to be heard by a competent
tribunal.
5
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vii.

Declare that by not amending Section 197 of its Penal Code, which
provides for the mandatory imposition of the death penalty in cases of

murder, the Respondent State violated the right to life and does not
uphold the obligation to give effect to that right as guaranteed in the
Charter.

viii.

Declare that the mandatory imposition of the death penalty by the High

Court and its confirmation by the Court of Appeal violates their rights to
life and to dignity.

tx

Quash the conviction, set aside the sentence and release them

x

Grant them other forms of reparation for material damage, including
legal costs, and moral damage to themselves and their family members
as follows:

a.

United States Dollars Four Hundred Twenty Three Thousand
Two Hundred and Eighty Nine (US$ 423,289) to Ally RAJABU;

b.

United States Dollars Three Hundred Sixty Eight Thousand One

Hundred and Seventy Two (US$ 36BjtZ) to Angaja KAZENT
alias Oria;

c.

United States Dollars Three Hundred and Seventy Five
Thousand (US$ 375,000) to STANLEY atias Babu;

d.

United States Dollars Four Hundred Forty

Six

Thousand Two

Hundred and Seventy Eight (US$ 446,218)

to

Emmanuel

MICHAEL alias Atuu; and

e.

United States Dollars Four Hundred Thirty Nine Thousand Four

Hundred and Ninety Three (US$ 439,493) to Jutius PETRO.

6
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15. The Respondent State prays the Court

to make the following orders

with

respect to jurisdiction and admisslbility:

That, the Honorable African Court on Human and Peoples' Rights lacks

jurisdiction

to

adjudicate over this Application and

it

should be

dismissed.

That, the Honorable Court has no jurisdiction to issue an Order to
compel the Respondent State to release the Applicants from prison.

ilt

That, the Honorable Court has no jurisdiction to sit as an appellate Court

over matters concluded and flnalized by the Court of Appeal of the
Respondent state.

iv.

That, the Honorable Court has no jurisdiction to sit as a Court of First

lnstance over matters never raised within the Municipal Courts in the
Respondent state.

That, the application has not met the admissibility requirements
stipulated under Rule 40(5) of the Rules of the Court and be declared
inadmissible and duly dismissed.

vt

That, the application has not met the admissibility requirements
stipulated under Rule 40(6) of the Rules of the Court and be declared
inadmissible and duly dismissed.

vil

That the Application be dismissed."

16. The Respondent State further prays the Court to make the following orders
with respect to the merits of the Application:

1. that, the government of the United Republic of Tanzania has not
violated the Applicants' right to be heard.
7
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that, the government of the United Republic of Tanzania has not
violated the Applicants' Right to fair trial.

l

that, the government of the United Republic of Tanzania has not
delayed the Applicants' Application to Review the Court of Appeal
decision in Criminal Appeal No. 43 of 2012.

IV

that the Applicants were properly identified at the scene of the crime

that there was no contravention of Section 235(1) of the Criminal
Procedure Act (Cap 20, RE 2002).

VI

that the improper rendering of sentence by the High Court was cured
by the Court of Appeal of Tanzania in Criminal Appeal No. 43 of 2009.

vlt

that the conviction and sentence imposed on the Applicants by the
High Court during trial and upheld by the Court of Appeal of Tanzania

was lawful and proper.

vil

17.

that the Application be dismissed for lack of merit."

With respect to reparations, the Respondent State prays the Court to dismiss
the Applicants' prayers in their entirety for lack of justification or supporting
documents.

V.

JURISDIGTION

18. Pursuant to Article 3 of the Protocol

1. The jurisdiction of the Court shall extend to all cases and disputes submitted to
it concerning the interpretation and application of the Charter, this Protocol and

any other relevant human rights instruments ratified by the States concerned.

2.

In the event of a dispute as to whether the Court has jurisdiction, the Court shall

decide.
8
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19.1n accordance with Rule 39(1)

of the Rules, "[T]he Court shall

conduct

preliminary examination of its jurisdiction ...'.

20. The Respondent State raises two objections relating, first, to whether the Court

will be exercising appellate jurisdiction and, second, to whether the Court will
be acting as a court of first instance with respect to the violations alleged by the

Applicants.

A. Objection to material jurisdiction
Objection on the ground that this Court is being requested to
assume appellate jurisdiction
21.The Respondent State avers that this Court lacks jurisdiction to examine the
present Application, as the latter is asking the Court to assume appellate
jurisdiction with respect to the prayers for the conviction to be quashed, the
sentence to be set aside, and the Applicants to be released. The Respondent
State submits that doing so will require the Court to re-evaluate the evidence
and the decision of the Court of Appeal, which is the supreme court of the land.

22.The Respondent State further submits that the request for the Court to assume
appellate jurisdiction is specifically with respect to the fact that one of the
Applicants, Geofrey Stanley, seeks to appeal in this Court against his conviction

and sentencing. Finally, the Respondent State contends that the allegations
referred to were sufficiently dealt with by the Court of Appeal in Criminal Appeal
No. 43 of 2012. The Respondent State cites, in support of its contentions, the

judgment of this Court in the case of Ernest Francis Mtingwi v. Republic of
Malawi.

23.

The Applicants, in their Reply, submit that this Application is within the
jurisdiction of the Court since the violations are constituted and the rights
invoked are protected under the Charter. With respect to the Respondent
State's submission that this Court is being called to sit as an appellate court,
the Applicants submit that they are only seeking to assess the Respondent
9
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State's actions, which they believe are wrong. The Applicants aver that the
Respondent State's reliance on lhe Mtingwi case is not relevant and that this
Court should rather, in the present case, apply its case-law in the matter of Atex

Thomas v. United Republic of Tanzania.

24.Ihe Court reiterates its established case-law that it does not exercise appellate
jurisdiction with respect to claims already examined by national courts.l Having
said that, the Court considers that, while it does not have appellate jurisdiction

to uphold or reverse judgments of domestic courts, it retains the power to
assess the propriety of related proceedings with international human rights
standards.2

25.|n the instant case, the Respondent State's objection is that the Application is
asking this Court to evaluate the evidence and review the sentencing of the

Applicants. The Court considers that the Applicants are requesting for an
assessment of whether the manner in which domestic courts handled their case

was in line with international standards, which the Respondent State

is

obligated to protect.3 As such, the issues raised fall within the jurisdiction of this
Court.

26. The Respondent State's objection in this regard is consequenfly dismissed

1

See Application No. 001i2015. Judgment ol 07t'122018 (Merits and Reparations), Armand Guehi v.
United Republic of Tanzania, S 33. See also A/ex Thomas v. lJnited Repubtic of Tanzania (Merils)
(2015) 1 AfcLR 465, SS 60-65; and Apptication No. 006/201s. Judgment of 23rc3n0ft (Merits), A/guza
Viking and Johnson Nguza v. United Republic of Tanzania, $ 35.
2 See Armand Guehi v. Tanzania (Merits
and Reparations), $ 33. See also Application No. 024/201S.
Judgment ot 0711212018 (Merits), Werema Wangoko Werema and Another v. United Republic of
Tanzania, $ 29; A/ex Thomas v. Tanzania (Merits), $ 130; Mohamed Abubakari v. united Repubtic of
Tanzania (Merits) (2016) 1 AfCLR 599, S 26; and, Emesl Francis Mtingwi v. Republic of Malawi
(Admissibility) (2013) 1 AfCLR 190, $ 14.
3 See Werema Wangoko Werema
and Another v. Tanzania, $ 3l

t0
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.

Objection on the ground that this Gourt is acting as a court of
first instance

27.The Respondent state submits that the Applicants are also calling for the court
to sit as a court of first instance with respect to the allegation that they were

denied the right

to be heard. The Respondent state

contends that this

allegation was never raised before domestic courts and is being considered for
the first time before this Court.

28.The Applicants, in their Response, contend that they are asking the court to
assess the conduct of the Respondent state through its organs in the light of
international instruments to which it committed itself.

29.The court considers that as it has consistenfly held in its earlier judgments, it
has material jurisdiction by virtue of Article 3 of the protocol so long as the
Application alleges violations of rights protected in the charter or any other
relevant international instrument to which the Respondent state is a party.a

court notes that in the present case, the Applicants allege the violation of
their rights to life, to dignity, and to a fair trial protected under Articles 4, 5 and

30. The

7(1) of the Charter respectively.
31.As a consequence of the foregoing, the court dismisses the Respondent
state's objection on this point and finds that is has material jurisdiction to
consider the present Application.

a See

Armand Guehi v. Tanzania (Merits and Reparations), $ 31. See also Werema Wangoko Werema
and Another v. Tanzania (Merits), g 29. see atso Nguza viking and Johnson Nguza v. Tinzania, g 36;
and Peter Joseph chacha v. united Repubtic of ranzania (Merits) (2014) 1 AfcLR 398, 114.
S

l1
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B. Other aspects of jurisdiction
32.

The Court notes that the other aspects of its jurisdiction are not contested by
the Respondent State and there is no submission on record to suggest that the
Court does not have jurisdiction in these respects. The Court therefore holds
that:

It has personal jurisdiction given that the Respondent State is a party

to the Protocol and deposited the declaration required under Article
34(6) thereof which enabled the Applicants to access the Court in
terms of Article 5(3) of the Protocol;

I

It has temporal jurisdiction on the basis that while the alleged violations

began before the deposit of the declaration required under Article
34(6), they continued thereafter; and

It has territorial jurisdiction as the facts of the matter occurred in the
territory of the Respondent State.

33.|n light of the above, the Gourt holds that it has jurisdiction to examine the
present Applicaton.

VI.

ADMISSIBILITY

34.

Pursuant

to Article 6(2) of the Protocol, "the Court shall rule on the

admissibility of cases taking into account the provisions of article 56 of the
Charter." ln accordance with Rule 39(1) of the Rules, "the Court shall conduct

preliminary examination

of ... the admissibility of the Application

in

accordance with articles 50 and 56 of the charter, and Rule 40 of the Rules".

35.

Rule 40 of the Rules, which in substance restates the provisions of Article 56
of the Charter, provides that;

Pursuant to the provisions of article 56 of the Charter to which article 6(2) of

the Protocol refers, applications to the Court shall comply with the following
conditions:

t2
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1.

disclose the identity of the Applicant notwithstanding the latter,s
request for anonymity;

2.

comply with the Constitutive Act of the Union and the Charter;

3.

not contain any disparaging or insulting language;

4.

not based exclusively on news disseminated through the mass
media;

5.

be filed after exhausting local remedies, if any, unless it is obvious

that this procedure is unduly prolonged;

6.

be filed within a reasonable time from the date local remedies were

exhausted or from the date set by the Court

as being the

commencement of the time limil within which it shall be seized with

the Matter;

7.

not raise any matter or issues previously setfled by the parties in
accordance with the principles of the Charter of the United Nations,

the Constitutive Act of the African Union, the provisions of the
Charter or of any legal instrument of the African Union.

36

While some of the above conditions are not in contention between the
Parties, the Respondent State raises two objections to the admissibility of
the Application.

A. Conditions of admissibility in contention between the parties
37

The Respondent State raises two objections relating first, to the
requirement of exhaustion of local remedies and second, to the filing of
the Application within a reasonable time.

l3
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i.

Objection based on failure to exhaust local remedies

38. The Respondent State avers that, with respect to the allegation that they were

denied the right to be heard, the Applicants could have raised the issue as a
ground of appeal before the Court of Appeal in Criminal Appeal No. 43 of 2012.

The Respondent State further contends that the Applicants also had the
remedy of filing a constitutional petition at the High court pursuant to the Basic
Rights and Duties Enforcement Act [Cap 3 RE 2002].
39. The Applicants, in their Reply, do not make any submission

with respect to the

Respondent State's objection that they should have raised the issue of their

right to be heard as a ground of appeal. However, they submit that filing a
constitutional petition in the High Court is not an applicable remedy in the
present case. ln support of this contention, they refer to the judgment of this

court in the case of Alex Thomas v. united Republic of ranzania and aver that
they were not obliged to exhaust that remedy.

court recalls that, as it has held in its case-law, remedies to be exhausted
within the meaning of Article 56(5) are ordinary remedies. The Applicant is

40. The

therefore not requested to exhaust extraordinary remedies.s

41.

with respect to the opportunity of filing an appeal, the court considers that by
its established case-law, the right whose violation is being alleged by the
Applicants is part of a bundle of rights and guarantees, which formed the basis

of the

proceedings before

the High Court and the Court of

Appeal.

Consequently, where the domestic judicial authorities had an opportunity to
address the alleged procedural violation, even though the Applicants did not

s See Application No. 006/2016. Judgment of 711212018 (Merits),
Mgosi Mwita Makungu v. tJnited
Republic of ranzania, g 46. see also A/ex Thomas v. Tanzania (Merits), SS 60-62; Mohamed Abubakari
u. Tanzania (Merits), SS 66-70; and Application No. 011/2015. Judgment ol 28l}gt2}17 (Merits),
Christopher Jonas v. United Republic of Tanzania, S 44.

t4
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raise them explicitly, local remedies must be considered

to have

been

exhausted.6

42. This Court notes that in the instant case, given that the Court of Appeal was in

a position to examine several claims of the Applicants with respect to the
manner in which the High Court conducted the proceedings, there was ample
opportunity to assess whether the right to be heard was upheld by the lower
court.

43. Regarding the constitutional petition, the Court finds that as earlier recalled in

the present Judgment, this remedy as it applies in the judicial system of the
Respondent State

is an extraordinary remedy, which an Applicant is

not

required to exhaust prior to filing a case before this Court.

44.The Court notes that after being sentenced to death by the High Court on 25
November 201 1, the Applicants appealed against the decision before the Court
of Appeal, which on 22 March 2013, dismissed their appeal. The Court further
notes that the Court of Appeal is the highest court of the Respondent State.

45.As a consequence of the foregoing, the Court finds that local remedies have
been exhausted and therefore dismisses the Respondent State's objection in
relation to non-exhaustion of local remedies.

Objection based on failure to file the Application within a
reasonable time
46. The Respondent

state submits that the period of two (2) years that it took the

Applicants to file the present Application after the Court of Appeal delivered its
judgment on 22 March 2013 is not a reasonable time within the meaning of
Article 56(5) of the Charter. Referring to the decision of the African Commission

on Human and Peoples' Rights (African Commission) in the case of Michaet
6 See Armand Guehi v. Tanzania (Merits and Reparations),
$ 50. See also A/ex Thomas v. Tanzania
(Merits), SS 60-65; and Application No. 003/2015. Judgment of 21t09l2ai (Merits), Kennedy owino

Onyachi and Charles John Mwanini Njoka v. lJnited Repubtic of Tanzania, g 54.
15
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Majuru v. Zimbabwe, the Respondent State prays the Court to declare the
matter inadmissible since the Applicants took more than six months to file the
Application after exhaustlng local remedies.

47. The Applicants on their part contend that the Application must be considered to

have been filed within a reasonable time given the circumstances of the matter

and their situation as they are lay, indigent and incarcerated persons. They
further pray the Court to take into consideration the time that they spent in trying

to have their request for review heard before the Court of Appeal where the
case was adjourned several times.

48.The Court recalls that, pursuant to Article 56(6) of the Charter, applications
before it are to be filed within a reasonable time after exhausting local remedies

"... or from the date set by the Court as being the commencement of the time
limit within which it shall be seized with the mattef'.
49. The Court notes that, in the present case, the time within which the Application

should be filed is to be computed from the date of the judgment of the court of

Appeal, which is 22March 2013. Since the Application was filed before this
Court on 26 March 2015, the period to be considered is of two (2) years and
four (4) days.

50.

lt is established case-law of this court that the requirement for an Application
to be filed within a reasonable time after exhaustion of local remedies is to be
assessed on a case-by-case basis.T Among other relevant factors, the Court
has based its evaluation on the situation of the Applicants, including whether

they had tried to exhaust further remedies, or if they were lay, indigent or
incarcerated persons.s

7 see Armand Guehi

v. Tanzania (Merits and Reparations), SS s5-57. see also werema wangoko
werema and Another v. Tanzania (Merits), SS 4s-s0; Norbert Zongo and others v. Burkina Faso
(Preliminary objections) (2013) 1 AfcLR 197, S 121;and Atex Thomas v. Tanzania (Merits),
SS 73-74.

8
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See Chflstoph er Jonas v. Tanzania (Merits), $ 53. See also Mohamed Abubakari v. Tanzanii (Merits),
92; and Alex Thomas v. Tanzania (Merits), S 74.
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51.The Court notes that, as earlier recalled in the facts, after filing on 24 March
2013 an application for review of the decision of the Court of Appeal dated 22
March 2013, the Applicants were expected to observe some time while awaiting
the outcome of the review procedure before filing the present Application on 26

March 2015. Given that the application for review is a legal entitlement, the
Applicants cannot be penalised for exercising that remedy, and the time spent

in pursing it should be taken into account while assessing reasonableness
under Article 56(6) of the Charter.s

52. The Court further notes that, in the case at hand, the Applicants are lay,
indigent and incarcerated. As a result of their situation, the Court granted the
Applicants assistance by a lawyer through its legal aid scheme.

53. ln the circumstances, it cannot be said that the time within which the Application

was filed is unreasonable.

54.The Court therefore dismisses the Respondent State's objection based on
failure to file the Application within a reasonable time.

B. Conditions of admissibility not in contention between the Parties
55. The Court notes that there is no contention as to whether the Application meets

the conditions set out in Article 56 subsections (1),(2),(3),(4), and (7) of the
Charter and Rule 40 sub-rules (1),(2), (3), (4) and (7) of the Rules regarding
the identity of the Applicant, compatibility of the Application with the Constitutive

Act of the African Union, the language used in the Application, the nature of
evidence adduced, and the previous settlement of the case, respectively.

56. Noting further that the pleadings do not indicate otherwise, the Court holds that

the Application meets the requirements set out under those provisions.
s See Armand Guehi v. Tanzania (Merits and Reparations), gg 36-38; Application No. 016/2017.
Judgment of 2810312Q19 (Jurisdiction and Admissibility), Dexter Eddie Johnson v. Republic of Ghana.
See also Application No. 038/2016. Judgment ol 2210312018 (Jurisdiction and Admissibility), Jean
Claude Roger Gombeft v. Republic of COte d'lvoire, $ 37; and Kennedy Owino Onyachi and Anotherv.
Tanzania (Merits), $ 65.
17
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57.As a consequence of the foregoing, the Court finds that the Application fulfils
all the admissibility requirements set out under Article 56 of the Charter as
restated in Rule 40 of the Rules and accordingly declares it admissible.

VII.

MERITS

58.The Applicants allege that the Respondent state violated their rights to a fair
trial, to life and to dignity.

A. Alleged violation of the right to a fair trial
59. Alleged violations of the right to a fair trial relate to the rights (i) to be tried
within a reasonable time, (ii) to be heard and (iii) to be tried by a competent
court.

i.
60.

The right to be tried within a reasonable time

The Applicants allege that the delay incurred by the Court of Appeal

in

completing the review process constitutes a violation of their right to be tried

wlthin a reasonable time. The Applicants, in their Reply, submit that although
the process was eventually completed, the revlew was not determined until the
filing of the present Application on 26 March 2015 whereas the notice of review
was filed on 24 March 2013.

6'l.The Applicants assert that, at the time of filing their Application before this
Court, the hearing of the review application had not been scheduled. They
further submit that the delay in completing the review process is not reasonable

by any of the factors recognised by the Court, which are the complexity of the

case, actions of the concerned parties and the conduct of the judicial
authorities.

62.The Respondent state denies the allegation that the review case was delayed
and avers that the Applicants have failed to make a copy of their review
application available.

l8
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63.Article 7(1)(d) of the Charter provides that everyone has "the right to be tried
within a reasonable time by an impartial court or tribunal".

64.The Court recalls that, as it has held in its earlier judgments, various factors

come

to bear while assessing whether justice was dispensed within

a

reasonable time in the meaning of Article 7(1)(d) of the charter. These factors
include the complexity of the matter, the behaviour of the parties, and that of
the judicial authorities who bear a duty of due diligence in circumstances where
severe penalties applies.

65. The Court notes that, in

1

o

the instant matter, the review process was completed

on 24 May 2017 as evidenced by a copy on file of a judgment of the Court of
Appeal dismissing the Applicants' application. Given that the said application
was filed on 24 March 2013, the review application had been pending fortwo
(2) years at the time the Applicants brought their case to this Court. However,
it took four (4) years and two (2) months in all for the process to be completed.

The Court is therefore of the view that the latter period of time is to be
considered when assessing reasonableness given that the allegation had
remained unaddressed throughout that span of time.

66.

The main issue for determination is therefore whether the period of four (4)
years and two (2) months that it took the court of Appeal to complete the review
process is reasonable by the above stated factors.

67.

with respect to the complexity of the case, this court notes that, in the instant
matter, the delay challenged by the Applicants was that of a review process.
The said process was therefore subsequent to their trial and sentencing by the
High court, and an assessment of the outcome of that trial by the court of

10

See Armand Gue hi v. Tanzania (Merits and Reparations), SS 122-124. See also Alex Thomas v.
Tanzania (Merits), g 104i Wiffred Onyango Nganyi and Others v. lJnited Republic of Tanzania (Merils)
(2016) I AfCLR 507 , S 155; and Norbeft Zongo and Others v. Burkina Faso (Merits) (20i4) I AfCLR
219, SS 92-97, 152.
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Appeal. As such, the latter Court was asked to only examine afresh issues that
had been determined twice in fact and in law. Furthermore, as it emerges from
the judgment on review, the Court of Appeal dismissed the application for lack

of merit after concluding that it did not meet the required criteria warranting the
review. ln light of these considerations, it appears that such a review process

would not have required over four (4) years for completion. This Court is
consequently of the opinion that the complexity of the matter is not of a
determinant relevance in assessing reasonableness in the present case.
6S.Conversely, the Court notes that the main issue in contention between the
Parties is that of who bears responsibility for the delay. lt is therefore proper to
undertake a joint examination of the two others factors in relation to that issue,

which are the behaviour of the Applicant and that of the Respondent State's
judicial authorities especially in light of their duty of due diligence.

69.The Court notes in this regard, that the Applicants aver that the delay is
attributable to the Respondent State as "no substantial step was taken to
determine the revieW'. They state in support of that contention that, after the
notice was lodged on 24 March 2013, the case was adjourned sine die on 23
lvlay 2016 and no hearing had been scheduled more than two (2) years after

the notice was filed and until the present Application was submitted. The
Respondent State on its part alleges that the Applicants are responsible for the
delay as they failed to avail a copy of their application for review to allow the
case to be heard.

70. ln light of information on file, this Court notes that the Applicants do not prove

intent on the part of the Court of Appeal to delay the review process. They do

not either give evidence of a timely filing of the copy of the application for
review. This court is of the opinion that intent or fault cannot be established
merely by stating that substantial steps were not taken without providing
evidence to that effect. Similarly, it would be improper to consider that, as the
Applicants aver, adjourning a matter sine die automatically resulted in undue
delay without assessing the reason for such decision. ln any event, the review
20
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judgment was rendered on 24 May 2017, which is one year after the matter was
adjourned.

71.

conversely, the court notes that the application for review could not have been
heard without a copy thereof being filed by the Applicants. From the above
determination, they actually did so upon or after filing the present Application,
which caused a delay of over two (2) years out of the four (4) years of the review
process.

72.lnthe circumstances, this court is of the opinion that, upon submission of the
required document, it actually took the Court of Appeal about two (2) years to
complete the review process. such time cannot be said to be unreasonable in

a case involving murder punishable by death, where the Court of Appeal
required sufficient time for an ultimate ruling, and bearing in mind scheduling
constraints in the domestic judicial system.
73. As a consequence of the foregoing, the

court finds that the Respondent state

has not violated Article 7(1)(d) of the Charter.

ii.

The right to be heard

74.The Applicants allege that there were grave variances between the testimony
of two of the prosecution witnesses, which are pW1 and pW2. ln support of
that contention, they stress the fact that one of the witnesses testified that he
"[sic] managed to get out of the house through a window (the only one without
mash wire) and he stepped out a pace closer to the bandits next to the armed

bandit and flashed on a torch to identify them." The Applicants submits that
"[sic] this would have been an exceptional act of brevity, had it happened,,. The
Applicants do not however state how the evidence by the two witnesses were
at variance.

75. The Applicants also aver that the manner in which the prellminary investigations

were conducted allowed the police officer in charge to make up the case. They

submit in that respect that the said police officer handled the whole process
2t
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alone from arresting the accused persons to recording the witnesses'
statements; sending the deceased's body to hospital; drawing the sketch map
of the crime; and witnessing the post-mortem examination report.

76.The Respondent State on its part avers that the Applicants'allegation

is

misconceived and should be dismissed. lt submits that, in dealing with whether
the decision to find the Applicants guilty was based on manifest error, the most

important consideration should be their identification evidence. ln that respect,

the Respondent State contends that the Court of Appeal undertook a fresh
assessment of the identification of the Applicants including conditions of the
identification, credibility of the witnesses, number of witnesses required by law

to prove a fact and whether identification by a single witness can lead to a
conviction. lt is the Respondent State's submission that no violation occurred
since the court of Appeal held that the conditions for identification were
favourable and the Applicants were sufficienfly identified at the scene of the
crime.

77. Article 7(1) of the Charter provides

"Every individual shall have the right to have his cause heard. This comprises:

a) The

right to an appeal to competent national organs agalnst acts of violating

his fundamental rights as recognized and guaranteed by conventions, laws,

regulations and customs in force;

b) The

right to be presumed innocent until proved guilty by a competent court

or tribunal;

c) The right to defence, including the right to be defended by counsel of his
choice;

d) The right to

be tried within a reasonable time by an impartial court or

tribunal."

78. The

court observes that Article 7(1) of the charter guarantees the protection of

fair trial related rights, which extend beyond those expressly stated in the four
abovementioned sub-provisions. That provision can therefore be read in light
22
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of Article 14 of the lnternational Covenant on Civil and Political Rights, which
deals with the said rights in a greater detail.11 The relevant excerpts of Article

'(...) ln the determination of any criminal charge against him, or of his
rights and obligations in a suit at law, everyone shall be entifled to a fair and
14 reads:

public hearing by a competent, independent and impartialtribunal established

by law. (...)".12 lt flows from a joint reading of the provisions of the two
instruments that an accused person has the right to a fair hearing.
79. The Court considers that, as it has consistently held, upholding the right to have

one's cause heard requires that, in criminal matters, conviction and sentencing
should be based on a case proven beyond reasonable doubt.13 The Court is of

the opinion that such a standard applies with greater relevance, generally
where a severe penalty is being imposed,la and particularly in instances
involving the death sentence as is the case in the present Application.

80.

The court further observes that, while it does not substitute national courts
when it comes to assessing the particularities of evidence used in domestic
proceedings, it retains the power to examine whether the manner in which such

evidence was considered

is

compatible with international human rights

norms.15 One critical concern in that respect is to ensure that the evaluation of

facts and evidence by domestic courts was not manifesfly arbitrary or did not
result in a miscarriage of justice to the detriment of the Applicant.16

11
see Armand Guehi v. Tanzania (Merits and Reparations), gg 73. see also witfred onyango Nganyi
and Others v. Tanzania (Merits), SS 33-36; and Application No. 01212015, Judgment of 22 March 2018
(Merits), Anudo Ochieng Anudo v. United Republic of Tanzania, gg 1OO and 106.
12 The
Respondent State became a party to the ICCpR on 11 Jut-1976.

13

Armand Guehi v. Tanzania (Merits and Reparations), SS 105-111. see also werema wangoko
Werema and Another v. Tanzania (Merits), 5S 59-64; and Mohamed Abubakari v. Tanzania (Me;its),
SS 174, 193 and 194.
la See Application No. 053/2016. Judgment of 28/03/2019 (Merits),
Oscar Josiah v. tJnited Republic of
Tanzania, $ 51. See also Application No. 032i201 5. Judgment of 2110312018 (Merits), Kijiji lsiaga v.
United Republic of Tanzania, gg 78 and 79.
15 See Mohamed Abubakari v. Tanzania (Merits),
$g 26 and 173. See also Kijiji tsiaga v.Tanzania
(Merits), $ 61; oscar Josiah v. Tanzania (Merits), gg s2-63; Armand Guehi v. Tanzaiia (Merits and
Reparations), SS 105-1 11; werema wangoko werema and Another v. Tanzania (Merits), SS 59-64.
16 see Mohamed Abubakari
v. Tanzania (Merits), SS 26 and 173; and Kennedy owino oiyachi ano
Another v. Tanzania (Merits), g 38.
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81.|n the present case, the Court observes that the main question arising,
regarding both issues of visual identification and the role of a single police
officer raised by the Applicants, is whether domestic courts arrived at the
conviction, and subsequent sentencing, in line with standards set out earlier. ln

that respect, this Court notes that those issues were examined by the High
Court in its judgment dated 25 November 20'11 as reflected at pages 34 to 37
of the said decision. The High court examined all evidence tendered and found

them credible. Besides, the Applicants do not refer to any provision

in

Tanzanian domestic law proscribing the involvement of a single police officer
in criminal investigations.

82.This Court also notes that, in its judgment dated 22March 2013, the Court of
Appeal stated the issue of identification of the Applicants as being the main one

for determination in the appeal case.17 The Court of Appeal then proceeded
with a substantial examination based on the facts and applicable Tanzanian
case-law on identification, including reliance on a single witness, and use of
visual identification.ls The court arrived at the conclusion that the prosecution
had established to the standards required under the law that the Applicants
killed the deceased, and that the trial court could not be faulted in its finding.te
83. This

court finally observes that the court of Appeal examined the issue whether

the conviction was supported by the evidence on record. ln that respect, while
acknowledging that the trial judge did not enter a conviction before passing

sentence, the court of Appeal used its discretion under section 389 of the
criminal Procedure Act to correct the irregularities being complained of.
Notably, the court of Appeal did so after determining that the error in question
did not occasion a miscarriage of justice.zo

17

See Ally Raiabu and Others v. The Repubtic, Criminal Appeal No. 43 ol 2012, Judgment of the Court

ofAppeal, 22March 2013, page 5.
18

/brd, pages 9-1 5.

1s

lbid, page 15.
lbid, pages 15-17
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84.|n light of the foregoing, this Court considers that the manner in which the
domestic courts, particularly the Court of Appeal, assessed the evidence does

not reveal any apparent or manifest error, which occasioned a miscarriage of
the justice to the Applicants.
85. As a consequence of the above, the Court holds that the Respondent State has

not violated the Applicants' right to a fair hearing protected under Article 7(1) of

the Charter.

iii.

Right to be heard by a competent court

86.The Applicants allege that their right to be heard by a competent court was
violated due to the fact that the preliminary hearing and trial were conducted
before two different judges.

lt is their contention

that doing so was not in

compliance with the provisions of section 192(5) of the criminal procedure Act,
which requires that the same judge should preside over both the preliminary
hearing and trlal.

87.The Respondent state on its part avers that the Applicants failed to properly
interpret the provisions of the law. The Respondent State submits that the law
does not make it compulsory that both phases of the proceedings should be
presided over by the same judge. lt further submits that the Applicants should
have raised the issue during the trial.

88. Article z(1)(a) of the

charter provides that everyone shall have "the right to an
appeal to competent national organs of violating his fundamental rights as

recognized and guaranteed by conventions, laws, regulations and customs in
force".

89. The

court notes that the provisions of section 192(s) of the Tanzanian criminal

Procedure Act whose interpretation is in contention between the Parties reads:

"wherever possible, the accused person shall be tried immediately after the
25
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preliminary hearing and if the case is to be adjourned due to the absence of

witnesses or any other cause, nothing in this section shall be construed as
requiring the same judge or magistrate who held the preliminary hearing under
this section to preside at the trial."

90. The

court is of the view that it is self-evident, from section 192 of the Tanzanian

Criminal Procedure Act, that the law does not make it compulsory for the
preliminary hearing and trial to be presided over by the same judge. The
Applicants' submission in this respect does not hold and is therefore dismissed.

9'1

.

As a consequence of the above, the Court finds that the Respondent State has
not violated the Applicants' right protected under Article 7(1)(a) of the charter
in respect of the hearing of the preliminary and trial proceedings.

B. Alleged violation of the right to Iife
the Respondent state has violated Articles I and 4
of the charter by failing to amend section 197 of the penal code of ranzania,

92. The Applicants allege that

which provides for the mandatory impositon of the death penalty in cases of
murder. lt is their contention that, had the Respondent state adopted legislative
and other measures stated under Article 1 of the Charter, the High Court and

court of Appeal would have presumably used varied reasoning and arrived at
different decisions. ln relation to the same allegation, the Applicants also aver
that the Respondent state failed to recognise that "human rights are inviolable,
and that human beings, the applicants herein inclusive, are entitled to respect

for their life and the integrity of person as guaranteed under Article 4 of the
African Charter...'.
93.The Respondent state did not respond to the Applicants'submission on this
point. However, in its response to the order for provisional Measures issued in
the present Application, the Respondent state avers that the provision for the
death sentence in its laws is in line with international norms, which do not
prohibit the imposition of the sentence.
26
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court notes that the Applicants allege a joint violation of Articles 1 and 4 of
the Charter. However, as reflected in its case-law, this Court examines an

94. The

alleged violation of Article 1 of the charter only subsequent to finding violation

of a substantive provision of the Charter.2l The Court will, therefore, flrst
examine the alleged violation of Article 4 of the Charter.

95.Article 4 of the Charter provides that "Human beings are inviolable. Every
human being shall be entitled to respect for his life and the integrity of his
person. No one may be arbitrarily deprived of this right.'
96. Before examining the Applicants' claim in

the present case, the court notes

that, raised in the context of Article 4 of the charter, the question of the death
penalty pertains to whether its imposition constitutes an arbitrary deprivation of

the right to life. That is because Article 4 of the charter does not mention the
death penalty. The Cou( observes that, despite a global trend towards the
abolition of the death penalty, including the adoption of the Second option

Protocol

to the

lnternational covenant

on civil and political Rights,

the

prohibition of the death sentence in international law is still not absolute.

97.

coming to the case at hand, the court notes that the Applicants allege that the
Respondent state has violated the right to life guaranteed in Article 4 of the
charter by not amending the provision of its law on the mandatory imposition

the penal code of
Tanzania, which stipulates that: "A person convicted of murder shall be
of the death penalty. The said provision is Section 1g7 of

sentenced to death". The question is therefore whether the legal provision for
the mandatory imposition of the death sentence in cases of murder violates the
right to life guaranteed in Article 4 of the Charter.

21

see Armand Guehi v. Tanzania (Merits and Reparations), SS 149-j50. see atso Kennedy owino
onyachi and Another v. Tanzania (Merits), SS 158-159; and Alex Thomas v. Tanzania (Meritsi, 13s.
S
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98. The Court notes that, while Article 4 of the Charter provides for

the inviolability

of life, it contemplates deprivation thereof as long as such is not done arbitrarily.
By implication, the death sentence is permissible as an exception to the right to

life under Article 4 as long as it is not imposed arbitrarily.

99. There is extensive and well-established intemational human rights case-law on

the criteria to apply in assessing arbitrariness of a sentence of death. The Court

notes in this respect that, in the case of lnterights and Others (on behalf of
Bosch) v. Botswana, the African Commission on Human and Peoples' Rights
has emphasised two requirements and these are, firstly, that the sentence must

be provided for by law, and, secondly, that it must be imposed by a competent
court.22

100.

The Court further notes that in the matter of lnternational Pen and Others

(Ken Saro-Wiwa) v. Nigeria, the Commission took the view that "given that the

trial which ordered the executions itself violates Article 7, any subsequent
implementation

of the sentences renders the resulting deprivation of

life

arbitrary and in violation of Article 4'.23 With greater emphasis on due process,

the Commission has also concluded in the case of Forum of Conscience

v.

Siena Leone that "... any violation of the right to life without due process
amounts to arbitrary deprivation of life".2a

101.

The Court notes that the factor relating to due process is affirmed by all

main international human rights bodies which apply instruments that include,
like Article 4 of the Charter, an exception to the right to life that permits the
imposition of the death penalty.2s

22

See Bosch v. Botswana, 42-48.
See lntemational Pen and Others (on behalf of Saro-Wiwa) v. Nigeria, Communications 1371g4,
139i94, 154/96, 161/97 (2000) AHRLR 212 (ACHPR 1998), SS 1-10, S 103.
2a Forum of Conscience v.
Siena Leone, Communication 223198 (2OOO) 293 (ACHPR 2OO0), S 20.
2s See Article 6(1) of the ICCPR: "1.
Every human being has the inherent right to life. This righi shall be
protected by law. No one shall be arbitraily deprived of his life;'; and Article 4(1) of the American
Convention on Human Rights: "Every person has the right to have his life respected. This right shall be
protected by law and, in general, from the moment of conception. No one shall be arbitrarity deprived
of his life."
23
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1O2.

With particular respect to the mandatory imposition of the death

sentence for murder, it is worth referring to the matter of Eversley Thompson

St. Vincent

& the Grenadines

v.

where the United Nations Human Rights

Committee was called to determine the Applicant's claim that the mandatory

nature of the imposition of the death sentence and its application in the
circumstances constituted an arbitrary deprivation of life. The Committee
concluded that "such a system of mandatory capital punishment deprives the
complainant of the most fundamental right, the right to life, without considering

whether this exceptional form

of

punishment

is

appropriate

in

the

circumstances of his or her cause'. The Committee consequenfly found that

the "carrying out the death penalty in the author's case would constitute an
arbitrary deprivation of his life in violation of Article 6, paragraph 1, of the
Covenant" because it did not take into account the particular situation of the
offender.26

103.

The Court also notes that, in interpreting Article 4 of the American

Convention on Human Rights, the Inter-American Court of Human Rights has

put greater emphasis on due process by holding in the matter of Hilaire,
Constantine & Benjamin v. Trinidad & Tobago that some limitations apply to
states that have not abolished the death penalty. These limitations include that

"... application is subject to certain procedural requirements" to be stricfly
observed", and "... certain considerations involving the person of the defendant
...".27 The Court concluded

that by "automatically and generically mandating
the death penalty for murder, the Respondent's law is arbitrary in terms of
Article 4(1) of the American Convention.2s

1O4.

From the foregoing, this Court finds that whether deprivation of life is

arbitrary within the meaning of Article 4 of the charter should be assessed

26

See Article 6(2), ICCPR; and Eversley Thompson v. St. Vincent & the Grenadines, Comm. No.
806/1998, U.N. Doc. CCPR/C70IO/806/1998 (2000) (U.N.H.C.R.), 8.2.
27 Hilaire,
constantine & Benjamin v. Trinidad & Tobago, tnter-Am. ct. H.R. (ser. c) No. 94 (June 21,
100.
See also Boyce &Joseph v. Barbados, tnter-Am. Ct. H.R. (ser. C) No. 169 (Nov.20,
S
?00?),
2007).
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Hilaire, Constantine & Benjamin v. Trinidad & fobago, S 103
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against three criteria: first, it must be provided by law; second,

it must be

imposed by a competent court; and, third, it must abide by due process.

'105.

The Court notes, with respect to the requirement of legality, that the

mandatory imposition of the death sentence is provided for in Section 197 of

the Penal Code of Tanzania. The requirement that the penalty should be
provided for in the law is thus met.

106.

Regarding the requirement of the death sentence being passed by a

competent court following due process, the Court notes that the Applicants'
contention is not that the courts of the Respondent State lacked jurisdiction to

conduct the processes that led to the imposition of the death penalty. Their
submission is rather that the High Court could impose the death sentence only
because it was provided for in the law as mandatory without any discretion of
the judicial officer.

107.

As to whether the mandatory imposition of the death penalty meets the

requirement of due process, this Court observes that, by a joint reading of
Articles 1,7(1), and 26 of the Charter,2s due process does not only encompass

procedural rights, strictly speaking, such as the rights to have one's cause
heard, to appeal, and to defence but also extends to the sentencing process. lt

is for this reason that any penalty must be imposed by a tribunal that

is

independent in the sense that it retains full discretion in determining matters of
fact and law.

108. ln the present case, this Court, firstly, notes that the mandatory
imposition

of the death penalty as provided for in Section 197 of

the

Respondent State's Penal Code is framed as follows: "A person convicted of
murder shall be sentenced to death". The automatic and mechanical application
of this provision in cases of murder is confirmed by the wording of the sentence

2s

Article 26 of the Charter reads: "States parties to the present Charter shall have the duty to guarantee

the independence of the Courts and shall allow the establishment and improvement of appropriate
national institutions entrusted with the promotion and protection of the rights and freedoms guaranteed
by the present Charter."
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as given by the High Court as follows: 'There is only one sentence which this

Court is authorised by law to give, which is to suffer death by hanging. lt is
accordingly ordered that all the accused persons are sentenced to suffer death
by hanging".ao

109.

The Court observes in light of the above that, the mandatory imposition

of the death penalty as provided for in Section 197 of the Penal Code of
Tanzania does not permit a convicted person to present mitigating evidence
and therefore applies to all convicts without regard to the circumstances in
which the offence was committed. Secondly, in all cases of murder, the trial
court is left with no other option but to impose the death sentence. The court is
thus deprived of the discretion, which must inhere in every independent tribunal

to consider both the facts and the applicability of the law, especially how
proportionality should apply between the facts and the penalty to be imposed.

ln the same vein, the trial court lacks discretion to take into account specific
and crucial circumstances such as the participation of each individual offender
in the crime.

'1

10.

The Court notes that the foregoing reasoning on the arbitrariness of the

mandatory imposition of the death penalty and breach of fair trial rights, is
affirmed by relevant international case-law.31 Furthermore, domestic courts in

some African countries have adopted the same interpretation in finding the
mandatory imposition of the death penalty arbitrary and in violation of due
process.32

s See Ihe Republic v. Aily Rajabu and Others, Criminal Sessions Case No. 30 of 2008, Judgment of
the High Court, 25 November 201 1 , Operative Part.
3r See Ihompso n, op. cit.i Kennedy v. Trinidad & Tobago, Comm. No. 84b/1999, U.N. Doc.
CCPR/C/67/D/845/1999 (2002) (U.N.H.C.R.),7.3; Chan v. Guyana, Comm. No. 913/2000, U.N. Doc.
CCPR/C/85/D/91312000 (2006) (U.N.H.C.R.), 6.5; Baptiste, op. cit.; McKenzie, op. cit., Hitaire and
Others, op. cit.; Boyce and Another, op. cit.
32 See Francts Karioko Muruatetu & Another v.
Republic [2017] eKLR; Mutiso v. Republic, Crim. App.
No. 17 of 2008 at 8, 24, 35 (July 30, 2010) (Kenya Ct. App.): Kafantayeni v. Attorney Generat, l2OOtl
MWHC 1 (Malawi High Ct.) and Attorney Genercl v. Kiguta (SC), t20091 UGSC 6 atgZ-45 (Uganda
Sup. Ct.).
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111.

As a consequence of the above, the Court finds that the mandatory
imposition of the death penalty as provided for in Section 197 of the
Respondent State's Penal Code and applied by the High Court in the case of

the Applicants does not uphold fairness and due process as guaranteed under

Article 7(1)of the Charter.

112.

Having found so, the Court notes that the clause impliedly allowing for

the imposition of the death penalty in Article 4 of the Charter is only appended

to a provision for the right to life, which is qualifled as "inviolable", and aiming
at guaranteeing the "integrity", and therefore the sanctity, of human life. The
Court further notes that Article 4 of the Charter does not include any mention of

the death penalty. The Court therefore considers that such strongly worded
provision for the right to life outweighs the limitation clause. ln the Court's view,

this reading of the provision is to the effect that the failure of the mandatory
imposition of the death sentence to pass the test of fairness renders that penalty
conflicting with the right to life under Article 4.

113.

ln light of Article 60 of the Charter, the Court's position on this point
receives determinant support from a joint reading of key instruments of the

international and African bill of rights.ss

114.

From the foregoing, the Court holds that the mandatory nature of the

imposition of the death penalty as provided for in Section 197 of the Penal Code

of Tanzania constitutes an arbitrary deprivation of the right to life. The Court
therefore finds that the Respondent State has violated Article 4 of the Charter.

33

See Article 3 of the Universal Declaration of Human Rights (which has authority in customary
international law, and has inspired subsequent binding international human rights instruments); Articles
1 and 2 of the Second Optional Protocol to the lnternational Covenant on Civil and Political Rights
(which abolishes the death penalty in peacetime), Articles 5(3) and 30(e) of the African Charter on the
Rights and Welfare of the Child, and 4(2Xj) of Protocol to the African Charter on Human and Peoples'
Rights on the Rights of Women in Africa (both instruments place restrictions on the application of the
death penalty)
32
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C. Alleged violation of the right to dignity

115.

The Applicants allege that the execution of the death sentence by

hanging constitutes a violation of the prohibition of torture and cruel, inhuman
and degrading treatment under Article 5 of the Charter.

1

16.

The Respondent State did not respond to the Applicants' submission on

this allegation. However, in responding to the Order for Provisional Measures
issued by the Court, the Respondent State avers that the imposition of the
death penalty by its courts cannot be said to violate the Applicants' rights as it
is not proscribed under international law.

117.

Article 5 of the Charter provides

Every individual shall have the right to the respect of the dignity inherent in a
human being and to the recognition of his legal status. All forms of exploitation

and degradation of man, particularly slavery, slave trade, torture, cruel,
inhuman or degrading punishment and treatment shall be prohibited.

118.

The Court notes that, in the present case, the Applicants challenge the

implementation by hanging of the death penalty as imposed in their case. The
Court observes that many methods used to implement the death penalty have

the potential of amounting to torture, as well as cruel, inhuman and degrading
treatment given the suffering inherent thereto.3a ln line with the very rationale

for prohibiting methods of execution that amount to torture or cruel, inhuman
and degrading treatment, the prescription should therefore be that, in cases
u

See Jabariv. Turkey, Judgment, Merits, App No 40035/98, ECHR 2000-Vlll (deporting a woman who
risked death by stoning to lran would violate the prohibition of torture); Chitat Ng v. Canada, Comm.
No.469/1991,491h Sess., U.N. Doc. CCPRlCl49lOl469/1991 (Nov. 5 1993), H.R. Comm., 16.4 (gas
asphyxiation constitutes CIDT due to length of time to kill and available alternative less cruel methods).
The United Nations Human Rights Council describes stoning as a particularly cruel and inhuman means
execution, Human Rights Council Res. 20O3t67, euestion
the Death penalty,
E/CN.4/RES/2003/67 at para 4(i) (Apr.24,2003); Human Rights Council Res. 2004/67, Question of the
Death Penalty, E/ CN.4/RESi2004167 al para 4(i) (Apr. 21 2004); Human Rights Council Res. 2005/59,
Question of the Death Penalty, E/CN.4/RES/2005/59 at para 7(i), 4(h) (Apr 20 2005
JJ
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where the death penalty is permissible, methods of execution must exclude
suffering or involve the least suffering possible.3s

1

19.

The Court observes that hanging a person is one of such methods and

it is therefore

inherently degrading. Furthermore, having found that the

mandatory imposition of the death sentence violates the right to life due to its
arbitrary nature, this Court finds that, as the method of implementation of that

sentence, hanging inevitably encroaches upon dignity

in

respect

of

the

prohibition of torture and cruel, inhuman and degrading treatment.

12O.

As a consequence of the above, the Court finds that the Respondent

State has violated Article 5 of the Charter.

D. AIIeged violation of Article
121

.

1 of the

Charter

The Applicants allege that for having not amended its Penal Code to

remove the mandatory imposition of the death penalty, the Respondent State
has not met its obligations under Article 1 of the Charter.

122.

The Respondent State did not respond to the Applicants' submissions

on this allegation. However, in its report on implementation of the Court's Order

for Provisional Measures, the Respondent State avers that the provision for the
mandatory imposition of the death penalty by its courts cannot be considered
as a violation of the Applicants' rights because that sentence is not prohibited
under international law.

123.

Article

1 of the Charter

provides: "The Member States

of

the

Organisation of African Unity, parties to the present Charter shall recognise the

rights, duties and freedoms enshrined in the Charter and shall undertake to
adopt legislative or other measures to give effect to them".

3s

See Chlaf Ng, op. cit., 16.2
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124.

The Court considers that, as it has held in its earlier judgments,
examining an alleged violation of Article 1 of the Charter involves a
determination not only of whether the measures adopted by the Respondent
State are available but also if these measures were implemented in order to
achieve the intended object and purpose of the Charter. As a consequence,

whenever a substantive right of the Charter is violated due to the Respondent
State's failure to meet these obligations, Article

125.

'1

will be found to be violated.s

ln the present case, the Court found that the Respondent State violated

Article 4 of the Charter by providing for the mandatory imposition of the death
penalty in its law. The Court also found a consequential violation of Article 5 of
the Charter in respect of the execution of that sentence by hanging. The Court
notes that the Respondent State enacted its Penal Code in 1981, that is before

becoming a party to the Charter but amended the same in 2002, after the
Charter came into force. ln the instant case, fulfilling the obligation under Article
1 of the

Charter would have therefore required the Respondent State to remove

it from its laws subsequent to the entry into force of the Charter. lt did not do
so.

126.

The Court consequently finds that the Respondent State violated Article

1 of the Charter in relation to the provision of the mandatory imposition of the

death penalty in the Penal Code, and its execution by hanglng.

VIII.

REPARATIONS

127.

Article 27(1) of the Protocol provides that 'lf the Court finds that there

has been violation of a human or peoples' rights it shall make appropriate
orders to remedy the violation, including the payment of fair compensation or
reparation."

36

see Armand Guehi v. Tanzania (Merits and Reparations), SS .l49-1s0. see also Kennedy owino

Onyachi and Another v. Tanzama (Merits), SS 158-159; and Alex Thomas v. Tanzania (Merits), S 135.
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128.

ln this respect, Rule 63 of the Rules of Court provides that "The Court

shall rule on the request for reparation ... by the same decision establishing a

human or peoples' right or, if the circumstances so require, by a separate
decision."

129.

ln the present case, the Court decides to rule on both the alleged

violations as well as all reliefs and other reparations sought in the present
Judgment.

130.

The Applicants pray the Court to grant the following

"i.

A declaration that the Respondent State violated their rights to be

tried within a reasonable time, to be heard, and to be tried by a
competent court protected under Article 7(1) of the Charter.
A declaration that, death penalty imposed by the respondent State

on the applicants herein violates the inherent right to life and
human dignity guaranteed by Articles 4 and 5 of the Charter
respectively.

iii. A declaration that, by having not amended Section 197 of the
PenalCode, Chapter 16 of the Laws of Tanzania (Revised Edition,
2002), the respondent State is in violation of Article 1 of the African
Charter in that it has not undertaken legislative or other measures
to give effect to the rights guaranteed by the African Charter in its
national laws.

iv. An Order compelling the Respondent State to set aside their
conviction and sentencing, and release them from detention.

v. An Order compelling the Respondent State to

report

to

this

Honorable Court every six (6) months on the implementation of its
decision.
36
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VI

An Order for reparations

vii. Any other Order or remedy that this Honorable Court may deem

fit.'

131.

The Applicants further pray the Court to grant compensation to them and

their family members for both material and moral prejudice as stated under the
section of this Judgment on the prayers of the Parties.

132.

The Respondent State prays the Court to dismiss all the prayers made

by the Applicants for reparation as they are unjustified and not supported with

evidence.

133.

The Court considers that,

as it has consistently

held, for reparations to

be granted, the Respondent State should first be internationally responsible of

the wrongful act. Second, causation should be established between the
wrongful act and the alleged prejudice, Furthermore, and where it is granted,
reparation should cover the full damage suffered. Finally, the Applicant bears
the onus to justify the claims made.37

134.

As this Court has earlier found, the Respondent State violated the
Applicants' rights to life and dignity guaranteed under Articles 4 and 5 of the
Charter respectively. Based on these findings, the Respondent State's
responsibility and causation have been established. The prayers for reparation
are therefore being examined against these findings.

37

See Armand Guehiv. Tanzania (Merits and Reparations), S 157. See also, Norbeft Zongo and Others

v. Burkina Faso ((Reparations) (2015) I ArcLR 258, SS 20-31, Lohe Bsa Konate v. Burkina Faso
(Reparations) (2016) 1 AfCLR 346, $$ 52-59; and Reverend Chtistopher R. Mtikila v. Tanzania
(Reparations), SS 27-29

37

40u44
135.

As stated earlier, the Applicants must provide evidence to support their

claims for material damage. The Court has also held previously that the
purpose

of reparations is to place the victim in the situation prior to

the

violation.3E

136.

The Court has further held, with respect to non-material damage, that

prejudice is assumed in cases of human rights violations,3e and quantum
assessment must be undertaken in fairness and looking at the circumstances
of the case.40 ln such instances, the Court has adopted the practice of awarding
lump sums.al

137.

The Court notes that the Applicants' claims for reparation are made in

United States Dollars. ln its earlier decisions, the Court has held that, as a
general principle, damages should be awarded, where possible, in the currency

in which loss was incurred.a2 ln the present case, the Court will apply this
standard and monetary reparations, if any, will be assessed in Tanzania
Shillings.

A. Pecuniary reparations

138.

ln the Application, the Applicants' request to be compensated in various

amounts for "emotional anguish during their trial and imprisonment, emotional
draining during the appeal processes, missing their wives by virtue of being in

prison, lack of care by their children, disruption and loss of income, loss of
conjugal rights and increase of baby boys and girls, loss of contact with relatives

and close friends, disruption of their relationship with their

mothers,

deterioration of their health while in detention, and loss of social status".

s

See Arrrand Guehi v. Tanzania (Merits and Reparations); Application No. 009/2015. Judgment of
lkili Rashidi v. United Republic of Tanzania; and Norbert
Zongo and Othersv. Bu*ina Faso (Reparations), SS 57-62.
3s See Armand Guehi v- Tanzania (Merits and Reparations),
S 55; and Lucien tkiti Rashidi v. Tanzania
(Merits and Reparations), $ 58.
a0 See Norbeft Zongo and Others v. Burkina Faso (Reparations), g
61.
a1 See Armand Guehi v. Tanzania (Merits and Reparations), Lucien lkili Rashidi
v. Tanzanra (Merits
and Reparations); and Norbeft Zongo and Others v. Burkina Faso (Reparations), g 62.
a2 See Lucien lkili Rashidi v. Tanzania (Merits and Reparations); and Application No. 003/2014.
Judgment of 0711212018 (Reparations), lngabire Victoire Umuhoza v. Republic of Rwanda, g 4b.
2810312019 (Merits and Reparations), Lucien
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139.

The Applicants further pray the Court to grant compensation to their

family members, as indirect victims, for the prejudice suffered given that "the
wives were affected by the sudden loss of their husbands who were the sole
source of income, they lived with the stigma of having a convict as a husband,
they had to bring up the children by themselves, they were not able to increase

the number of children"; "the Applicants' mothers have sutfered losing their
sons to imprisonment and the social stigma of having a son who is a criminal."

140.

Finally, the Applicants pray the Court to award them various amounts in

legal fees for the costs incurred in proceedings both before domestic courts and

this Court.

i.
a.
141

Material loss

Loss of income

.

The Court notes, regarding the prayer for compensation due to loss of
income and property, that the Applicants allege that they were business men at
the time of their incarceration and lost their cows, chickens, houses, bicycle and

other properties as a result. The Applicants do not provide any evidence in
support of the claims.a3 The prayer is therefore dismissed.

142.

The prayer for compensation due to the deterioration of their health

which occasioned expenses related to hospitalisation while in prison is equally
dismissed for lack of evidence.

b. Costs of proceedings

143.

before domestic courts

The Court considers that, in line with its previous judgments, reparation

may include payment of legal fees and other expenses incurred in the course

a3

See Armand Guehi v. Tanzania (Merits and Reparations), $ 178
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of

proceedings

in national

courts.aa The Applicant however must provide

justification for the amounts claimed.a5

144.

The Court notes that the Applicants do not provide any evidence in
support of their claim for payment of the costs allegedly incurred in the

proceedings before domestic courts. Their respective prayers are therefore
dismissed.

ii.
a

Non-material loss

Loss incurred by the Applicants

145"

With respect to damage caused due to loss of social status, and
restricted interaction with their family members due to their trial and
imprisonment, the court notes that it has not made any finding in this Judgment

to the effect that the Applicants' incarceration was unlawful.ao The related
claims are therefore baseless and are consequenfly dismissed.

146.

The court however notes that it has found the mandatory imposition of
the death penalty in violation of Article 4 of the charter. when it comes to
reparation of that violation, the questions that arise in the circumstances of the
present Application are those of the prejudice caused by the wrongful act and
how to assess the quantum thereof. on this issue, the court recalls its earlier

cited case-law to the effect that, in respect of human rights violations, moral
prejudice is assumed. This notwithstanding, prejudice has to be assessed and

quantified even though the court retains discretion

in

determining the

reparation.

a

See Norbeft Zongo
R. l/ftikila v. Tanzania
45 /bd,
S 81; and /bld,
a6 See Armand
Guehi

and Others v. Burkina Faso (Reparations), gg 79-93;
(Reparations), g 39.
$ 40.
v. Tanzania (Merits and Reparations), S 179
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147.

ln the instant matter, while the death sentence is yet to be carried out,

damage has inevitably ensued from the established violation caused by the
very imposition of the sentence. The Court is cognisant of the fact that being
sentenced to death is one of the most severe punishment with the gravest
psychological consequences as the sentenced persons are bound to lose their
ultimate entitlement that is life.

148.

The Court further considers prejudice subsequent to the sentencing. lt

is recalled that the death sentence being served by the Applicants was given
by the High Court on 25 November 2011 and confirmed by the Court of Appeal
on 22 March 2013. This Court finds that prejudice was caused with effect from

the date of sentencing. As a matter of fact, the uncertainty associated with the

of the appeal process

waiting for the outcome

certainly added

to

the

psychological tension experienced by the Applicants. ln the eight (8) years that

elapsed between the sentencing and the present Judgment, the Applicants
therefore lived a life of uncertainty in the awareness that they could at any point

in time be executed. Such waiting and lts length not only prolonged but also
aggravated the Applicants' anxiety.

149.

ln arriving at its finding with respect to this issue, the Court is persuaded

by the conclusions of the European Court of Human Rights in the case of
Soering v. United Kingdom.aT There, the latter Court had to say about the death

penalty that the prolonged period of detention awaiting execution causes the

sentenced persons to suffer "... severe mental anxiety in addition to other
circumstances, including,

of

consideration

..

of the

.

: the

way in which the sentence was imposed, lack

of the accused; the

personal characteristics

disproportionality between the punishment and the crime committed; . .. the fact
that the judge does not take into consideration the age or mental state of the

condemned person; as well as continuous anticipation about what practices
their execution may entail."48

a7
18

Soering v. tJnited Kingdom Judgment of 7 July I 989, Series A, Vol. 161
tbid, s77.
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150.

ln view of the above, the Court finds that the Applicants endured moral

and psychological suffering and decides to grant them moral damages in the
sum of Tanzanian Shillings Four Million (Tsh 4.000.000) each.

151

.

Regarding damage caused due

to

anguish during their trial and

imprisonment, the Court finds that the same reasoning applies as for the
alleged loss of social status. The related prayer is therefore dismissed.

b. Loss incurred

152.

by the Applicant's family

The Court considers that as it has held in its earlier judgments, indirect

victims must prove their relation to the Applicant to be entitled to damages.ae

Documents required include birth certificates

for children, attestation

of

paternity or maternity for parents, and marriage certificates for spouses or any

equivalent proof.so The Court notes that, in the present case, while the
Applicants mention the names of their family members, none of the required
pieces of evidence is provided to establish relation.

153.

ln any event, the alleged prejudice to the Applicants'family members

were as a result of their incarceration, which this Court did not find unlaMul.
The prayers are therefore dismissed.

B. Non-pecuniary reparations

i.
154.

Restitution

The Applicants pray the Court to quash the conviction, set aside the

sentence and order their release. They also pray the Court to order that they
should be "restored to the original situation before the violation".

ae

See A/ex Thomas v. Tanzania Judgment of 04/06/19 (Reparations), gg. a9€0; Mohamed Abubakari
v. Tanzania Judgment of04/06/19 (Reparations), SS. 59-64.
s0 See A/ex Thomasv. Tanzania (Reparations),
5. 51; Mohamed Abubakari v. Tanzania (Reparations),
s 61.
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155.

The Court considers, with respect to these prayers, that while it does not
assume appellate jurisdiction over domestic courts,sl it has the power to make

any order as appropriate where it finds that national proceedings were not
conducted in line with international standards.

156.

As the Court has previously held, such orders can be made only where

the circumstances so require.s2 The said circumstances are to be determined

on a case-by-case basis having due consideration mainly to proportionality
between the measure sought and the extent of the violation established.
consequently, the violation that supports the request for a particular relief must

have fundamentally affected domestic processes to warrant such a request.
ultimately, determination must be made with the ultimate purpose of upholding
fairness and preventing double jeopardy.s3

157.

With respect to the prayer for the conviction to be quashed, the Court
notes that, in the present case, its findings do not affect the Applicants,

conviction.sa The prayer is therefore dismissed.

158.

Regarding the prayer that the sentence should be set aside, the court
found in the present matter that the provision for the mandatory imposition of

the death sentence in the Respondent State's legal framework violates the right

to life protected in Article 4 of the charter. However, in light of the court's finding

that the violations did not impact on the Applicants' guilt and conviction, the
sentencing is affected only to the extent of the mandatory nature of the penalty.
A remedy is therefore wananted in that respect. The court consequenfly orders

51

see Armand Guehi v. Tanzania (Merits and Reparations), g 33; Application No. 027120.15. Judgment

ot 21109118, Minani Evarist v. united Republic of Tanzania (Merits), 5 81i Mohamed Abubakari

v.

Tanzania (Merits), op. ctr., g. 28.
52
See for instance, Alex Thomas v. Tanzania, op. crt, $. 157.
53 see Armand Guehi v. Tanzania, opcr?., g 1o4;Application No. 016/216. Judgment ot zltogl2olg
(Merits), Diocles William v. United Republic of Tanzania, g 101; Minani Evarist v. Tanzanla, op. cif., g.
82; Loayza-Tamayo v. Peru, Merits, tAcHR series c No 33 [1997], gg 83 and a4; Del Rio prada i.
spain, 42750109 - Grand chamber Judgment, [2013] ECHR 1oo4, g. 85; Annette pagnouile (on behatf
of Abdoulaye Mazou) v. cameroun (2000) AHRLR 57 (AcHpR Ig97) operative provisions; and
Communication No. 796/1998, Lloyd Reece v. Jamaica, Views under Article S(4) of the Optional
Protocol, 21 July 2003, U.N. Doc. CCPRrcnADng6/199S, S. 9.
s See Application No. 006/2013. Judgment of 04/06i 19 (Reparations), Wilfred Onyango Nganyi and
Others v. Tanzania (Reparations), g. 66.
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the Respondent state to take all necessary measures for the rehearing of the
case on the sentencing of the Applicants through a process that does not allow
a mandatory imposition of the death penalty, while upholding the full discretion
of the judicial officer.

159.

As for the prayer that the Applicants be released, the court holds that in

light of its earlier findings in respect of the conviction and sentencing of the
Applicants, an order for release is not warranted. The prayer is consequenfly
dismissed.

160.

Regarding

the prayer for restoration in the situation prior to

the

violations, the court considers that the finding in respect of the prayer to be
released applies. This prayer is equally dismissed.

ii.
161.

Non-repetition

The Applicants prays the court to order that the Respondent state

guarantees non-repetition of the violations against them and reports back to the
Court every six (6) months until the orders are implemented.

162.

The Court considers that, as it has held in the case of Lucien lkili Rashidi

v. united Republic of ranzania, guarantees of non-repetition are generally
aimed at addressing violations that are systemic and structural in nature rather
than to remedy individual harm.5s The court has however also held that nonrepetition could apply in individual cases where there is a likelihood of continued

or repeated violations.s6

55

see Lucren lkili Rashidi v. Tanzania, op. ot-, $$, 146-i49. see also, Armand Guehi v. Tanzania, op.

$ 191; and NorbertZongo and Othersv. Burkina Faso (Reparations), gg 103-106.
sfl.,see
Lucien lkili Rashidi v. Tanzania, op. crt; see atso Aimand oieiiv. Tanzania, op.
Reverend Chistopher R. lvftikila v. Tanzania (Reparations), g 43.
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163.

ln the instant case, the Court found that the Respondent State violated

Article 4 of the Charter by providing for the mandatory imposition of the death

penalty in its Penal Code, and Article

5 by providing for its execution

by

hanging. The Court finds that its earlier order that the case on the sentencing

of the Applicants should be heard afresh amounts to a

systemic

pronouncement since it will inevitably require a change in the law. The Court
therefore makes the consequential order that the Respondent State undertakes

all necessary measures to repeal from its Penal Code the provision for the
mandatory imposition of the death sentence.

llt.

164.

Publication of the Judgment
The Court notes that the Applicants did not request for the publication of

this Judgment.

165.

Having said that, the Court considers that it can order publication of its

decisions suo motu where the circumstances of the case so require.sT

166.

The Court observes that, in the present case, the violation of the right to

life by provision of the mandatory imposition of the death penalty as earlier
established is beyond the individual case of the Applicants and systemic in
nature. The Court further notes that its finding in this Judgment bears on a
supreme right in the Charter, that is the right to life.

167.

ln the circumstances, the Court deems it proper to make an order suo
motu for publication of the Judgment. The Court therefore orders that this

Judgment be published on the websites of the Judiciary and the Ministry for
Constitutional and Legal Affairs, and remains accessible for at least one (1)
year after the date of publication.

57

see Armand Guehi v. Tanzania, op. clf., S 194; Reverend christopher R. Mtikila v. Tanzania
(Reparations), $ 45 and 46(5); and Norbeft Zongo and Others v. Burkina Faso (Reparations), g 98.
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COSTS

168.

ln terms of Rule 30 of the Rules "unless otheruise decided by the Court,

each party shall bear its own costs."

00133s

169.

None of the Parties made submissions on costs

170.

ln light of the above, the Court holds that in the present case, there is no

reason to depart from the provisions of Rule 30 of the Rules and, consequenfly,
rules that each Party shall bear its own costs.

X.

OPERATIVE PART

171.

Forthese reasons

THE COURT,

Unanimously:

On

juisdiction

i.

Dlsmrsses the objections on jurisdiction;

Declares that it has jurisdiction

On admissibility

iii.

Dr.smlsses the objections on the admissibility of the Application;

IV

Declares that the Application is admissible

On the merits

Flnds that the Respondent State has not violated the Applicants' right to
be heard protected under Article 7(1) of the Charter;
46
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VI

Frnds that the Respondent State has not violated the Applicants' right to

be tried by a competent court protected under Article 7(1)(a) of the
Charter;

v

Frnds that the Respondent State has not violated the Applicants' right to

be tried within a reasonable time protected under Article 7(1)(d) of the
Charter.

VIII

Frnds that the Respondent State violated the right to life guaranteed
under Article 4 of the Charter in relation to the provision in its penal Code

for the mandatory imposition of the death penalty as it removes the
discretion of the judicial officer;

tx.

Finds that the Respondent State has violated the right to dignity
protected under Article 5 of the Charter in relation to the provision for the
execution of the death penalty imposed in a mandatory manner.

On reparations

Pecuniary reparations

x.

Does not grant the Applicants' prayers for compensation on account of

material damage;

xt

Grants Tanzanian Shillings Four Million (Tsh 4.000.000) to each of the

Applicants for moral damage that ensued from their sentencing;

xI

Orders the Respondent State to pay the amount indicated under subparagraphs (xi) free from taxes within six (6) months, effective from the
notification of this Judgment, failing which it will pay interest on arrears
calculated on the basis of the applicable rate of the Bank of Tanzania
throughout the period of delayed payment and until the accrued amount
is fully paid.
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Non-pecuniary re parations

xiii.
xtv

Does not grant lhe prayers for the conviction to be quashed and the
Applicants to be released, and for restitution;
Does not grant the prayer for non-repetition of the violations found with

respect to the Applicants;

XV

Orders the Respondent State to take all necessary measures, within one
(1) year from the notification of this Judgment, to remove the mandatory

imposition of the death penalty from its penal Code as it takes away the
discretion of the judicial officer;

xvt

Orders the Respondent State to take all necessary measures, through
its internal processes and within one (1) year of the notification of this

Judgment, for the rehearing of the case on the sentencing of the
Applicants through a procedure that does not allow the mandatory
imposition of the death sentence and uphold the full discretion of the
judicial officer;

xvI

Orders the Respondent State to publish this Judgment, within a period
of three (3) months from the date of notification, on the websites of the

Judiciary, and the Ministry for Constitutional and Legal Affairs, and
ensure that the text of the Judgment is accessible for at least one (1)
year after the date of publication;

xvil

t

orders the Respondent state to submit to it within six (6) months from
the date of notification of this judgment, a report on the status of
implementation of the decision set forth herein and thereafter, every six

(6) months until the Court

considers that there has been full

implementation thereof.
On cosfs

xix

Orders that each Party shall bear its own costs
48
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Sylvain ORE, President;

Ben KIOKO, Vice-President;

Rafai

BEN ACHOUR, Judge;

Angelo V. MATUSSE, Judge;

Suzanne MENGUE, Judge;

M-Th6rdse

MU

KAMU LISA, Judge;

Tujilane R. CHIZUMILA, Judge;

U^T
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Chafika BENSAOULA, Judge;

Blaise TCHIKAYA, Judge;

Stella l. ANUKAM, Judge;

and Robert ENO, Registrar

ln accordance with Article 28(7) of the Protocol and Rule 60(5) of the Rules, the
Separate Opinions of Justice Chakifa Bensaoula and Justice Blaise Tchikaya are
appended to this Judgment.

Done at zanzibar, this Twenty-Eighth Day of the Month of November in the year Two
Thousand and Nineteen, in English and French, the English text being authoritative.
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